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FLK   Family Law of Kosovo

Montenegro
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Macedonia
RNM   Republic of North Macedonia
LOORR  Law on Ownership and Other Real Rights 
LF    Law on Family 
SRM   Socialist Republic of Macedonia
RM                Republic of Macedonia 
SCM    Supreme Court of Macedonia
LNCP   Law on Non-contentious procedure
LCP   Law on Contentious procedure
LOR   Law on Obligations Relations
LoE    Law on Enforcement
FC   Family Code
LMAVFR  Law on Measures Against Violence in Family Relations
LSP   Law on Social Protection 
CC   Civil Code
FC   Family Code
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EXECUTIVE OVERVIEW

The countries of the Western Balkans are characterized by some problems that have some 
features in common. One of these problems is women's rights. There are still gender stereotypes 
in this region. Based on this, women are prevented from enjoying some rights which are mainly 
related to family aspects, political rights and in some cases even the right to education and work.

In addition to under-representation in politics and decision-making positions in public institutions, 
women continue to be discriminated against in much more essential areas such as equality before 
the law, access to inheritance and property created during marriage, and access to financial 
support (child support and alimony). This discrimination against women occurs not only in the 
family circle, but also in institutions. ¹

Women largely own significantly less wealth and property. Only 17% of women have any 
property in their name. Although the Family Law of Kosovo in the legal provisions on joint 
property (Article 47) states that spouses are joint owners in equal shares of the joint property 
created during marriage, the legal provisions have been interpreted in a discriminatory manner 
towards women, assessing the contribution of women with the upbringing and education of 
children and the maintenance of the house less valuable than half of the property, thus bypassing 
the Family Law. ²

When talking about the legislation in force regarding the joint property of the spouses, 
respectively apportion of this property and alimony, in almost all countries of the region, it can be 
conclude that there is substantial progress. However, their implementation by the courts creates 
such spaces, which do not guarantee the full realization of the rights as defined by the relevant 
legislation.

The purpose of this report is to address in an independent and interrelated way the two institutes 
of family law which are: the apportioning of matrimonial property and the determination of the 
alimony in Albania, Kosovo, Montenegro, North Macedonia and Serbia.

The report will be based on the applicable legal framework and case law of each country 
separately. The report also aims to reflect in theoretical and practical terms, the opportunities that 
spouses and former spouses have to exercise their rights to apportion of matrimonial property 
and alimony, as well as eventual barriers that affect the access of women as wives and as mothers 
of children in these processes. Through the consideration of the problems that are most often 
encountered in our case law, it is aimed at identifying them and providing an opinion on the 
improvement of the legal framework and case law at the local and regional level.

1 INJECT Report, Apportioning of Joint Property and Financial Maintenance - Law and Case Law, February 2019
2 Ibid.

APPORTIONMENT OF JOINT PROPERTY AND FINANCIAL MAINTENANCE
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I. INTRODUCTION TO ISSUES OF APPORTION OF JOINT PROPERTY 
    AND ALIMONIES AND RELEVANT STATISTICS 

In Albania, apportion of matrimonial property and alimony are among the most important 
consequences in the material and financial aspect of the dissolution of the marriage. This does not 
exclude the cases that for both institutes judicial solutions are required even during the marriage. 
But these are very rare or absent cases. Apportioning during marriage, according to the Family 
Code of the Republic of Albania, is an alternative to move to a new matrimonial property regime. 
Statistics³ show an increase in the number of lawsuits for divorce. These lawsuits occupy the 
largest volume in family matters. In 2019, 13,667 family cases were registered and of these 10,552 
are marriage dissolutions (versus 8896 for 2018 and 7080 for 2015). The trial has ended for only 
7790 of them. Regarding the apportioning of property, the statistics do not present specific data to 
distinguish the cases of apportioning of matrimonial property from other cases of apportioning of 
property. There is also a lack of data on the claimant's gender or the claimant-respondent 
relationship. In 2019, 1059 claims were registered for apportion of property, of which only 445 
have completed the trial. Regarding the alimony, there were 112 cases registered in court for 2019, 
of which 75 have completed the trial. The nature of these decisions is not clear, i.e. whether they 
relate to a request for the imposition of an obligation for alimony or its increase or decrease, etc.

From this research and study experience⁴, it is noticed that in Albania the apportioning of property 
and the alimony are complicated due to the process of proving. At the same time, they are 
accompanied by long trial proceedings and carry a lot of emotions and stress for the parties. In 
addition, in Albania these are processes where prejudices and stereotypes, tendencies for 
inequality and discrimination as well as the influence of customary law emerge. It happens that 
women do not appear in the property documents, they are pressured to give up a property right, 
their income is hidden, they remain in the courts and in the enforcement agents' offices to request 
and execute the alimony, which is often symbolic, etc. A number of legal acts are carried out in the 
ignorance or in good faith of the spouse and in bad faith of the spouse or even other family 
members to the point of fraud. These cases are generally discovered after the end of the marriage 
(dissolution or death of the spouse) and rarely during the marriage and thus appear not as “family” 
issues according to the classification made in the electronic archive of the court. All of these 
influence the wealth and welfare status of women disproportionately to men. Even more difficult 
from a financial point of view is the situation of unmarried women, on whom the provisions of 
property regimes under the Family Code do not apply. These situations are not part of this study. 

In Kosovo, marriage is the most important institute of family law. From this institute follow the 
rights and obligations for the parties, especially in cases when the marriage is dissolved and the 
apportioning of joint property or alimony is required. Access to rights to joint property and 
financial maintenance is vital for parties and children, because they are rights that arise from law 
and guarantee the well-being of citizens.

3 https://www. approvals.gov.al/wp-content/uploads/2020/07/VJETARI-STATISTIKOR-2019.pdf
4 Arta Mandro, "Women's property rights in Albania" - Analysis of legal standards and their implementation in practice. 

Second Edition, Tirana 2016. Copyright © UN Women, Tirana, 2016
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Legislation, with the exception of a few cases where clarification of provisions is needed, has well 
regulated the apportioning of property and financial maintenance. Difficulties arise in case law, 
where the correct application of the provisions has been hindered by misinterpretations or 
insufficient knowledge of the provisions either by the court or by the defense of the parties.

According to statistics, in Kosovo only 14.4% of women are employed.⁵ Women's access to 
property and wealth is an issue that needs to be addressed by institutions and the judiciary, 
because they are an underrepresented category in the labor market. This category does not 
possess sufficient means to ensure a dignified life.

The apportion of joint property and financial maintenance in the case law is not aligned and 
according to this research it turns out that there are violations and irregularities in case law. 

In Montenegro, women's property rights have gone through difficult stages and with many 
obstacles. This right, which entered the ranks of the basic rights for dignity and a safer life, has 
been severely damaged by the patriarchal system that has prevailed in society for a long time, 
leaving its traces to date. The women in Montenegro and in most of the Balkan countries are still 
deprived of the right to property, sometimes against their will and sometimes from the prejudices 
against them if they take from the part that belongs to them by law.

The same system, through the denial of this right has affected the whole woman being. As a result 
of the lack of financial independence and always being under the shelter of men, it has then 
influenced the way their consciousness is developed. Always followed by the idea that ownership 
on land, house or any other property, is something that belongs only to men, has made girls and 
women in Montenegro stay oppressed for a long time now. Of course, nowadays, the oppression 
of the rights of girls and women is not evident as it was in the past. This comes as a result of the 
awareness of the latter for the rights pertaining to them, especially in the part of education and 
their employment.

On the other hand, Montenegro, as a country that has the candidate status and is in the stage of 
negotiations to become part of the European Union (EU),⁶ is obliged to align national laws with EU 
legislation and standards, especially those related to gender. Despite the progress in this regard, 
the low figures with which women are represented in high state institutions show a lot about the 
current state of their status in general. Since the last elections held in August 2020, citizens have 
given their trust to only 18 women out of a total of 81 (22%),⁷ whereby there is still noticed that 
discrepancy between women and men, where the latter still hold most of the power. The situation 
is the same in the Government of Montenegro, where only four women are appointed as 
ministers.

Despite this system, where the dominance of men is still observed, women are guaranteed by the 
Constitution of Montenegro and other laws, their right to property, especially the part of the rights 
and obligations arising from the marital and extramarital union. In this sense, the Family Law in 

5 Kosovo Agency of Statistics, Labor Force Survey, Q3 2020, online https://ask.rks-gov.net/media/5826/anketa-e-
fuqis%C3%AB-pun%C3%ABtore-afp-tm3-2020.pdf 

6 Montenegro gained the status of a candidate country for EU membership in December 2010, while in June 2012, at the 
Brussels Summit, the start of negotiations with the EU was confirmed.

7 Retrieved from the internet https://www.idea.int/data-tools/data/gender-quotas/country-view/203/35 
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Montenegro has clearly provided for gender equality in the apportioning of joint property and the 
right of spouse maintenance in cases where the required legal conditions are met.

The issue of apportioning of joint property of spouses and the assignment of alimony, in North 
Macedonia are most often phenomena that arise during the dissolution of marriage and should be 
guided not only by the principle of equality and solidarity between spouses, but also by the 
provision of factual protection of interests of the economically weakest spouse, who is usually the 
wife.

In recent decades, as in all European countries and the region, in North Macedonia there have 
been rapid and revolutionary changes in many areas of marital and family relations, such as: 
increased number of divorces, reduced number of marriages entered into, increase in the number 
of extramarital unions and the percentage of children born out of wedlock, increase in the number 
of single-parent and reconstituted families, etc. There is an almost constant increase in the 
number of divorces. If in 1995 there were 710 divorces, in 2005 this number doubled, with 1552 
divorces, while in recent years there have been about 2000 divorces each year. According to the 
data of the State Statistical Office, the number of divorces for 2019 is 1990, which marks an 
increase of 22.8% compared to a year ago. Another important phenomenon is the increase in the 
number of people who choose to live in extramarital union.

There has been no census in North Macedonia since 2002, and according to that census the 
official number of cohabiting couples was 6027. However, this number should have increased 
significantly if we analyze other statistical data, such as number of children born out of wedlock. In 
the last decade this number is about 11%, while in 2019 it marks 13.4% of the total number of births. 
This increase has been accompanied by a change in the nature of cohabitation. If in the past 
cohabitation was often a first step towards marriage, today it represents a real alternative to 
marriage, where many extramarital partners never enter into marriage, but live in cohabitation 
that can last for years or even decades.

In the Republic of Serbia, during 2019, 35,570 marriages were concluded, and 10,899 marriages 
were dissolved. In the same year, for the criminal offense of failure to provide support under 
Article 195 of the Criminal Code of Serbia, 2152 criminal charges were filed, of which 1811 charges 
against men. The Public Prosecutor's Office filed 1,330 lawsuits for this criminal offense. 
According to the NALED survey from 2018, every quarter of real estate was owned by a woman, 
and 11% of real estate is of mixed ownership. According to the research conducted by the Gender 
Equality Coordination Body, unpaid housework, which is performed mainly by women, is worth 
9.2 billion euros and accounts for 21.5% of Serbia's GDP.

In Serbia, no state body has relevant statistics in this area on how many women and children have 
exercised the right to maintenance or the right to joint property after divorce. From the data 
received from the courts, we learned that in the proceedings for the apportioning of matrimonial 
property in the territory of the Court of Appeals in Novi Sad, the Court of Appeals in Nis and the 
Court of Appeals in Kragujevac, 244 appeals were filed in the period from 1 January 2019 to 31 
December 2020. 153 judgments were rendered in the same period. This disproportion between 
the number of appeals received and the decisions already taken indicates a problem in exercising 
this right before the court. When it comes to disputes over the right to maintenance, in the same 
period of time, 523 appeals were filed in these courts, and 468 decisions were upheld. Only the 
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Court of Appeals in Kragujevac singled out alimony claims filed by the husband and stated that 
there were 15 of them in the last two years, which is determined by law. Court records do not 
contain information if the person who has exercised the right to support or apportion in the joint 
property is a woman or a man, so this information cannot be obtained. An accurate answer to the 
question of how endangered are the property rights of women and children during divorce, 
expressed numerically, would require a much more thorough in-depth research. 

Although according to the Constitution of Serbia, men and women are equal, this declaration of 
equality, which has been repeated in many laws, encounters a large number of problems in 
practical implementation. In practice, tradition prevails over the law, and women's struggle for 
property rights after divorce is often long and difficult.

This part of the report will present a summary of the legal basis and case law of some Western 
Balkan countries such as Albania, Kosovo, Montenegro, North Macedonia and Serbia, regarding 
the division of matrimonial property for each of the countries included in this report. 

10
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II. ALBANIA

1. LEGAL FRAMEWORK FOR THE APPORTION OF JOINT PROPERTY AND FINANCIAL 
MAINTENANCE

Everything related to the protection and guarantees of the family, marriage and children, derives 
from the Constitution of the Republic of Albania.⁸ This protection is then capillarily reflected in 
legal and sub-legal acts. The above is reflected in case law. Our analysis will come to life based on 
the applicable legal framework and domestic case law. This paper will address decisions selected 
from the case law of the High Court, the Court of Appeals and decisions of the DC. ⁹

1.1 Apportioning of matrimonial property

The FC of the Republic of Albania recognizes two main matrimonial property regimes. These are 
the regime by law and the regime by contract. The regime regulated by law is presented only in 
one form known as "legal community regime" (LCR). The contract regime can appear in the form of 
a contract community, which has several subclasses (universal community, community of 
unequal shares, etc.).¹⁰) as well as the regime of separate assets. The CF contains regulations on 
matrimonial property regimes mainly in Title III of Part II, respectively Articles 66-122. CF, in 
various provisions, draws attention to the fact that property regimes are in the function of 
marriage and not the opposite (Articles 65 and 67 of CF, etc.).

The terms apportion of property and division of property, used in this analysis, have the same 
meaning. 

The rules on apportion of the spouses' property can be found mainly in:

¨ Family Code: part of the provisions on regimes, especially the legal community regime 
(Articles 97-99; 103 -107) and part of the provisions related to the property consequences 
of dissolution of marriage (Articles 145-162);

¨ Civil Code: Articles 207 and 227;

¨ Civil Procedure Code: Articles 369 - 374.

The legal community occupies the largest regulatory volume in the Family Code (Articles 73-107 
of the FC). The legislature has paid special attention to this regime in terms of specific regulations.

Below, a space will be devoted to a brief treatment of these aspects. At the same time, we think that 
the following is important to monitor the observance of the legal framework in court decisions 
related to the apportioning process. Such are:

8 Article 53 of the Constitution states that '2. Marriage and family enjoy the special protection of the state 'while Article 
54 states that' 1. Children, the young, pregnant women and new mothers have the right to special protection by the 
state '.

9 An abundant domestic case law has been researched by us. Assistance in this direction was provided by the candidates 
for magistrates of the School of Magistrates of the Republic of Albania (2020-21).

10 See Article 108 of the FC.

Law and case law in Albania, Kosovo, Montenegro, North Macedonia and Serbia



The importance for the court of identifying assets part of the legal community regime 

The first thing that is appreciated by the court is the type of regime. If there is no agreement then 
we are in LCR. The second issue concerns the identification of the assets of the LCR regime. We 
say this because in this regime, in fact, three assets coexist. These are: the joint property of the 
community (mainly Articles 74, 75 of the FC) and the two personal properties of each of the 
spouses (mainly Article 77 of the FC). In this LCR regime, it is observed more than in any other 
regime that 'assets live together' and that they are mixed with each other. In some case, identifying 
who does property belong to is not easy. The burden of proof in this case belongs to the spouse 
who claims the title of exclusive ownership over the thing as personal property (Article 7677¹¹ of 
FC). From a careful reading of these provisions, we understand that there are some properties that 
clearly have their status as individual or community properties, but for some others more analysis 
and interpretation is required to understand where they belong. It is clear that the apportioning, in 
principle, does not affect personal wealth. The issue of whether a property is personal or not, the 
legislator did not leave it to the will of the parties, but in Article 77 of the FC exhaustively lists the 
cases when a property is considered a personal property of the spouses.¹²

Therefore, the first thing that needs to be clarified is to identify the personal property so that it is 
not included in apportion by mistake. Some rules help us with this:

Applicable law rule: This issue is important because legal changes have effects on the 
apportioning of property acquired during marriage in cases where the marriage and 
consequently the property acquired are subject to different norms. As an illustration we are 
focusing on evaluating the contribution of spouses who have different arrangements at different 
times. These changes bring about significant differences and cannot be ignored. The 2003 FC for 
the legal community regime applies the principle of the presumption of equality of shares and 
there is no place to analyze community-related contributions. The opposite was true before 
2003, when contributions affected shares during the apportioning of property.

Rule of time of acquisition of ownership or establishment of commercial activity: As a general rule, 
property acquired by both spouses, together or separately, during the marriage belongs under 
the legal community (Article 74/a FC the commercial activity created during the marriage also 
belongs under the community(74/ç of FC).

Rule of the manner of ownership acquisition: although property was acquired during the marriage, 
a certain way of acquisition makes the property not count as community property. This includes 
ways of acquisition by donation, inheritance or legacy. In these cases, despite the fact that the 
property is acquired during the marriage, it is personal if it was acquired with the entry into force of 
the 2003 FC or of the community if it was acquired before the entry into force of the 2003 FC. It 
comprises an exception if in the deed of donation or in the will, it is determined that they are given 
in favour of the community (77/b¹³). Likewise, the property acquired from the compensation of 
personal damage is personal (Article 77/d); the property acquired through the exchange of own 

12
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property, if this is explicitly stated in the act of purchase is not the property of the community 
(Article 77/e of the FC)¹⁴. Also, the property acquired during the marriage from the alienation of 
personal property does not belong under the community (although in terms of time the exchange 
belongs to them after the marriage (Article 77/dh). 

Rule of destination of the acquired item depending on the use: some assets remain personal 
regardless of when they were acquired and whether the community contributed to their 
acquisition. Such are the assets of strictly personal use of each spouse and the assets acquired as 
accessories of personal property (Article 77/c); the necessary means of work for the exercise of 
the profession of one of the spouses, except those assigned for the administration of a commercial 
activity (Article 77/ç). FC recognizes the institute of compensation if that is the case.

Unconsumed income rule: So, this includes the analysis of whether the income and profits gained 
at the end of the regime have been consumed or have remained. Income from the special activity 
of each spouse during the marriage, if not consumed until the end of the co-ownership belongs 
under the community (Article 74 / b); the profits of the property of each spouse, which have been 
taken and not consumed until the end of the co-ownership, belong under the community (Article 
74/c); the assets obtained during the marriage, assigned for the administration of the commercial 
activity of one of the spouses and the additions thereto are subject of joint ownership only if they 
exist as such at the moment of the end of the marriage (Article 75). Income deriving from the 
pension earned due to partial or complete loss of ability to work has the same status (Article 77/d 
FC). This rule does not apply to the proceeds from the auction. ¹⁵

LCR Termination – Apportioning 

Cases of termination of the legal community are defined in Article 96 of the FC. It includes the 
following:

a)  the death of one of the spouses, a declaration that one of the spouses is missing or dead, a  
declaration voiding the marriage or the dissolution of the marriage; 

b) division of wealth; 

c) change of the marital property regime, if it terminates that regime.

Thus, apportioning is related to several institutes of family and civil law (inheritance and 
apportioning) and can be implemented in several stages. The division can be applied:

13
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the personal wealth gained, the wealth gained in this exchange belongs to the marital estate, except for the 
compensation to the personal wealth of the spouse”.

15 Article 80 of the FC: “Income generated from real estate, as a result of an auction or some other form, where 
one of the spouses is a joint owner in a collective share, is not considered as wealth gained during the 
marriage, apart from the compensation necessary to reimburse the marital estate for expenses associated 
with the property”. 
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¡ during marriage (letter b and c of Article 96): Although apportion of the marital property, in 
practice is mostly encountered with the end of the marriage, FC recognizes the right to 
apportion even during the continuation of the marriage. In this case, the spouses are placed 
under the regime of separate estates. These situations are defined by Article 98 of the FC. 
According to this Article: 'Division of marital wealth can be requested from a court in the case 
of poor administration by one of the spouses, where their manner of wealth administration 
puts at risk the interests of the other spouse or of the family, or when one of the spouses does 
not contribute to the needs of the family, in proportion with their situation and their capacity for 
work and when there has been a factual division of the martial wealth.'

¡ in all cases of termination of marriage¹⁶ and beyond, because it includes the declaration of 
the missing spouse; 

¡ in cases of invalidity of the marriage. 

In order to consider this, it is worth dwelling on the important regulation that the apportioning of 
property cannot be made during the continuation of the community property regime (Article 97 
FC). Even an agreement of the spouses cannot violate this rule. The apportioning of property can 
be requested only by one of the spouses (both) or by the legal representative.

1.2 Alimony

This section will summarize the norms in force regarding the alimony, reflecting an overview of 
the guarantees they provide in determining the extent of this obligation.¹⁷

Alimony regulations are found mainly in the third part of the FC entitled 'Children' (respectively in 
title II of this part Articles 192-214). It is noted that this code does not have a specific provision that 
gives an exhaustive definition or meaning of alimony. The doctrine has established this 
contribution by defining it as a legal obligation, without compensation and of a personal nature, 
according to which one or several family members are obliged to provide livelihood to one or 
several other family members who are unable to work and do not have sufficient means to live.¹⁸ 
The institution of alimony arises because of the bond that is established in marriage, gender 
between family members or because of adoption.¹⁹ The alimony is an institution of family law 
based on solidarity among family members. Persons unable to work and who do not have 
sufficient means to live find support in other family members, according to the order of obligation 
provided by the FC. The DU extends even after the dissolution of the marriage as an obligation 
between the ex-spouses in case of their inability to work and if they do not have the necessary 
means to live (Article 199/3 of the CF). Alimony includes everything that is necessary to meet the 

16 Article 123 of the FC: "Marriage terminates with the death of one of the spouses, with a declaration that one 
spouse is presumed dead, or upon the dissolution of their marriage.."

17 UN Convention on the Rights of the Child, UN, 1989, Ratified by the Assembly of the Republic of Albania in 
1992; Hague Convention on Jurisdiction, and Cooperation on Parental Responsibility and Child Protection 
Measures, Law no. 9443 / 16.11.2005; Hague Convention on the International Re-establishment of Alimony 
on Children and Other Forms of Support for Other Family Members. Law no. 63 / 31.5.2012; Law no.111 / 2017 
“On legal aid guaranteed by the state”; Law no. 10031, dated 11.12.2008 "On the private bailiff service".

18 Xanthipi Begeja - Marital law of the RPS of Albania, Tirana, 1985, p. 228.
19 A. Mandro-Balili, V.Mecaj, T.Zaka, A. Fullani - Family Law, Tirana, 2006, p. 533.
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basic living needs and provide a living in normal conditions for the person in need.²⁰ This is a 
matter of fact that will be assessed based on individual cases by the court. 

The alimony is a legal obligation. FC expressly provides that waiving the alimony for the future is 
void. The Criminal Code of the Republic of Albania envisages the denial of support as a criminal 
offense.²¹ Thus, Article 605 of the Civil Code provides for the order of preference of obligations and 
the alimony up to a measure of 12 months is the second in the order of preference. Also, the 
alimony can be determined as a temporary measure according to Article 139 of the FC in the 
processes of marriage dissolution and at the same time it is part of those cases where the court 
decides their temporary execution according to article 317 of the Civil Procedure Code. The 
removal of parental responsibility discharges the child from the support obligation towards the 
parent, unless the court decides otherwise (Article 229 & 2 FC).

DU for children and needy ex-spouse: DU mainly appears in the claim for divorce (Article 138 
FC)²² or in the agreement accompanying the request for dissolution of marriage by mutual 
consent (Article 127 FC).²³ In any such case, the consequences of the dissolution of the marriage in 
relation to the DU are seen in relation to the provisions of the chapter "Obligation for alimony" of 
the FC. If such a request is submitted, then in the decision to dissolve the marriage, the 
contribution for the alimony for the ex-spouse is determined (Article 161 of the FC). In the case of 
children, DU is considered a mandatory part of the consequences of dissolving the marriage and 
the court rules on this.

Obligation for support, for adult children: According to Article 197 of the CF, "A child support 
obligation continues as long as an adult child is in high school or graduate studies, up until the age 
of twenty-five". In case law, such cases have been encountered and one of the identified issues is 
that related to legitimacy, i.e. whether the request can be made by the parent or should be made 
only by the adult child himself.

Obligation for maintenance of children to parents: The alimony is applied as an institute mainly in 
parent-child relations. While other cases provided by the Family Code do not find application in 
practice.²⁴ The alimony between the spouses does not apply in practice, and even less between 
other persons obliged under the Family Code. In the decision no. 1441/26.02.2015, with the 
subject of assigning the alimony from the child to the elderly parent, the Court of the Tirana 
Judicial District decided to accept the claim by imposing an obligation for alimony to the 
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20 Sonila Omari- Family law, Tirana, 2010, p. 230.
21 Article 125 of the Criminal Code: Denial of support: ' Denial of necessary support for the living of children, 

parents or spouse, from the person who is obliged, through a court order, to provide the support, constitutes 
criminal misdemeanor and is punishable by a fine or up to one year of imprisonment'. 

22 Article 138 FC stipulates that in this lawsuit the obligation of the other spouse can be requested to cover the 
expenses for the obligation for food, education and upbringing of the children, the living expenses of the 
needy spouse.

23 According to the second paragraph of Article 127 of the FC we have: “The agreement contains the provisions 
for the care and education of any minor children, financial support for their care and education, the 
contribution of each spouse in favor of the needy spouse, if the case is possible and if it is possible to regulate 
their property relations. ”. 

24 Prof. Arta Mandro-Balili- Family and marital issues and gender equality, the role of the court, Tirana, 2015, p. 
139.
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respondent, who is responsible for the alimony to the mother solidarily with other brothers. It is 
noticed that legal opportunities are used very little.

Changing the measure of DU: A separate sub-issue is devoted to the request for change of the 
measure of alimony, reflecting the positions held by the practice and the reasons on which the 
court relies for the change of this obligation (increase or decrease). The cases reviewed can serve 
to draw some conclusions which may be useful for this study.

2. COURT PROCEEDING AND INTERPRETATION OF PROVISIONS ON THE APPORTION OF 
JOINT PROPERTY AND FINANCIAL MAINTENANCE

2.1 Apportioning of joint property

Case law related to apportioning - calculation of portions, financial expertise and court decision-
making. Material and procedural aspects

The apportioning of the spouses' property goes through two stages (see Articles 207 and 227 of 
the CC and 369-374 of the CPC). These stages are inextricably linked to each other. In the first 
stage of the apportioning of joint items of the legal community, according to Article 370 CPC, the 
court accepts in principle the apportioning and determines:

ü What items will be apportioned? ²⁵

ü Who are the co-owners?

ü What are the ideal shares belonging to each spouse?

The importance of the first stage is defined in a Unifying Decision of the United Collegia of the High 
Court No. 628, dated 15.05.2000. The later stipulates that: “... Given the special character of the 
adjudication of cases with the subject of apportioning of property and its division into two separate 
phases, the lawmaker has deemed necessary and useful to solve certain problems essentially and 
finally with an intermediate decision at the end of the first stage. …. the decision of the first stage 
becomes final, the problems solved with it constitute an adjudicated matter and, consequently, they 
cannot be subject to a new review in the second stage of apportioning at any instance of trial (whether 
first instance, appeal's or Supreme Court's instance) that the case has been subject to. The merits of a 
final decision cannot be challenged, except when the CPC expressly provides for special forms and 
means for such a thing. Challenging the decision of the first stage of apportioning of property together 
with the decision of the second stage is not provided in any provision of the CPC, neither explicitly nor 
implicitly. (…).²⁶

In view of the importance of the first phase of apportioning, we understand the caution needed 
and the necessity of proper awareness and information, especially of vulnerable categories. 
According to the FC, the apportioning of community property is based on the principle of 
balancing assets against property liabilities²⁷ and is carried out by the apportioning between the 

25  See also Decision no.4831 dated 06.06.2016 of the Tirana District Court and Decision no.387, dated 
27.02.2018 of the Tirana Court of Appeals, which has decided to leave in force the decision of the Tirana 
District Court. In this case, the problem of property in the process of legalization is highlighted.

26 The value of this decision remains unaffected because Article 370 of the CPC on which it is based has not 
changed with the entry into force of the FC in 2003.

27 Article 103/1 of the FC.
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spouses of the joint items, which remain after the fulfilment of their obligations to the community, 
to each other and/or to third persons. In apportioning the legal community, the court relies on the 
principle of legal presumption of equality of shares between the spouses, unless the personal 
character of the property is proved.²⁸ It is very important that spouses also recognize this legal 
aspect. The burden of proof in this case falls on the spouse who claims the title of exclusive 
ownership over the thing as personal property under Article 77 of the FC. Thus, according to the FC 
2003, the only possible attempt is to prove that the claimed property is personal. This 
amendment to the Family Law, which enabled the shift from attempts to show contributions to the 
presumption of equality of shares, was considered a major turning point in the FC 2003, aimed at 
the protection of woman's contributions to the family's welfare as an unpaid job even where she 
does not bring other income from employment.

For marriages entered into and for assets acquired before 2003, the court examines claims 
related to the contributions of each spouse to the creation of the property. In these cases, the 
court refers to the transitional provisions (Articles 314 and 315 of the FC) which foresee that for 
assets acquired during the marriage, but before the entry into force of the FC 2003, the provisions 
of the relevant laws of previous years shall apply. The Family Code 2003 provides for the 
presumption of equality of shares between spouses. Thus, spouses are not obliged to prove their 
contributions during the marriage. This position was also held by the Supreme Court in 
evidencing the law applicable to the time of acquisition of a property.²⁹

At the end of the first phase of the apportioning, the court allows by intermediate decision the 
apportioning of property, thus opening the way to the second phase of the apportioning. The 
object of apportioning are the items existing at the moment of apportioning which are the joint 
items of both spouses.³⁰ Only items that are part of the legal community are apportioned³¹ (Article 
74 of the FC), such as: a) the wealth obtained by the spouses, together or separately, during the 
marriage; b) income from specific activities of each spouse during the marriage, which were not 
consumed before the termination of joint ownership; c) profits from the properties of each spouse, 
which have been acquired and not consumed before the termination of joint ownership; ç) trade 
activity created during matrimony. If the trade activity belonged to only one of the spouses prior 
to the marriage, but during the marriage is managed by both spouses, the community property 
portion of the estate includes only the revenues and added value.

17
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28 Article 103/2 of the FC stipulates that: “After deducting from the estate the obligations of the spouses and 
third parties, the remainder is divided in equal shares among spouses.” Article 76 also stipulates that: “The 
wealth of the spouses is presumed as joint, unless one spouse proves its personal character”, thus 
presuming the equality of shares of the marital property.

29 Decision No. 327, dated 04.06.2014, HCCC, Decision No. 61, dated 03.03.2016, HCCC; Decision No. 434, dated 
11.07.2013, of the High Court in paragraph 18 underlines that “the property subject to apportioning also 
conists of items acquired before the entry into force of the currect FC as a consequence of the 
implementation of previous legislation (Article 87 i3 of the Civil Code 1981) ”. HC states that it considers fair 
the decision of the Court of Appeals that in determining the ideal parts on common items has taken into 
account the effective contribution of each spouse. HC has rightly considered the appointment of an expert to 
calculate income, movable and immovable property, recording the contribution of each spouse, on financial 
documents.

30 Decision No. 428, dated 11.11.2010, HCCC and Decision No. 19, dated 27.01.2016, HCCC.
31 The personal property of the spouse who is not part of the community and is not subject to division is defined 

in Article 77 of the FC. Mandro.A, Family Law, Emal Publishing House, November 2009, pp.242-246.
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Special caution should be exercised by the court during the first phase of property apportioning, 
mainly in terms of determining the items to be subject to apportioning in the second phase. 
Otherwise, if this phase is not completed appropriately, it could lead to a fictitious apportioning of 
inexistent items or values or personal items. 

Second phase of apportioning

In the second phase of apportioning, the court:

ª considers the requests that the joint owners may have on the accounts which they must 
give between them and which result from the relationship of joint ownership (Article 371 
CPC);

ª makes the appreciation of the property and the formation of the parts based on the opinion 
of the experts (Article 372 CPC);

ª determines how the apportioning will take place, i.e. whether it will be apportioned in kind 
or not; 

ª drafts an apportioning project which he submits to the secretary no less than ten days 
before the next court session. The parties have the right to submit their observations on the 
submitted project, no later than five days before the next court hearing;

ª drafts the final decision determining the share of each spouse. When the parts are 
apportioned in kind, the court makes the concrete division by dividing the things equally 
between the spouses. The inequality in nature of items between parts is compensated.

The first case has to do with the fact that according to the expert the property can be divided in 
kind into equal parts. It is the task of the expert to explore options of apportioning which best 
ensure the equality of the parts and their functionality. In this case, the court may come up with 
several apportioning options based on the opinion of the expert. In case of debate on the 
apportioning option, the court decides on one of the options based on the conclusion of the 
expertise, and re-expertise if necessary. ³²

The second case has to do with the fact that, according to the expert, the object under trial can be 
apportioned in kind but in any case results in inequality between the portions. The court must rule 
on the compensation to be paid by the spouses to each other in the event of inequality between 
the portions in kind.

Such analysis and calculation rely on expertise. Thus, in Decision No. 4327, dated 22.04.2013, of 
the Tirana District Court, with claimant MO and respondent AR, with the object of property 
apportioning, when deciding to leave the item that is the object of trial to the claimant, the court 
states that since both parties have obligations in cash to each other, the court compensates these 
obligations, by finally forcing the claimant MO to pay the respondent AR the amount of LEK 
5,027,000 (approximately EUR 40,927).³³

Regarding the economic appreciation of items that are subject to apportioning, the court must as a 
rule take into account the value that these items have at the moment of apportioning. Thus, in 

32 Decision No. 5203, dated 15.06.2016, of the Tirana DC.
33 Decision No. 4327, dated 22.04.2013, of the Tirana DC.
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Decision No. 11488, dated 01.12.2014, of the Tirana District Court, with claimant AF and respondent 
FK, with the object of property apportioning, the court considered that, regarding the amount of 
compensation that the claimant must pay to the respondent, the property appreciation made by 
the expert summoned by the court according to market prices must be taken as basis.³⁴

The third case has to do with the fact that, according to the expert, the object under trial may not be 
apportioned in kind. The court must decide on who to leave this item to. The matter becomes more 
difficult when it comes to residence which is requested by both ex-spouses. In this case the court 
justifies its decision and clearly presents the reasons for leaving the residence to one of them. The 
court must determine whether the spouse who asked to be left with the item has sufficient income 
to repay the other spouse. From practice we have noticed decisions where the court has bypassed 
this analysis and is based mostly on the fact who is the main parent in the exercise of parental 
responsibility³⁵ without investigating the possibility that this parent has to repay the value of the 
obligation to the other co-owner spouse. 

The FC foresees another situation related not to community but to personal property, which is 
applied in practice. This relates to Article 153 of the FC, which provides that: 'If the family residence 
is owned by one ex-spouse and the other spouse does not have another appropriate residence in 
their usual place of abode, the court may allow the use of the residence by the non-owner ex-spouse 
only when: a) that spouse has custody of the children, until they reach the age of maturity; b) the 
dissolution of the marriage is requested by the spouse who owns the property based on grounds of 
termination of common cohabitation caused by himself/herself. In this case the right to use of the 
residence continues for up to 7 years, unless the tenant ex-spouse remarries, which terminates this 
right; c) when a tenant ex-spouse has installed a professional work area of considerable value, that 
would require significant relocation expenses, in the residence owned by the ex-spouse, the right of 
usage is a maximum of 3 years.' This is an important article in relation to the consequences of 
marriage dissolution and refers to the right to use the residence which is the property of one 
spouse after its dissolution by the other spouse against the payment of a rent based on income 
and within the deadline set by the court. In any case the court may terminate the lease contract if 
this is justified by new circumstances. The article refers to the special status that one spouse's 
personal property has acquired by becoming a family residence. This wealth is not apportioned 
because it is personal. However, the owner is subject to administration restrictions on such 
property due to the interest of the family and children. Hence, this is a provision that shows the 
continuity of the obligations arising from the marriage even after its dissolution.

What are the possibilities for resolving disputes related to the apportioning of the property of the 
spouses? According to Article 158/ç of the CPC, the ways of settlement are: reconciliation outside 
the court session; reconciliation during the court hearing; out-of-court mediation referred by the 
court; court settlement. Out of all cases monitored during 2018-2020 in the Tirana District Court 
(77 in total), only in 2 of them the case was resolved amicably out of court and the latter approved 
the agreement reached by notary deed.³⁶ In both cases the court found the agreement in 
accordance with the law. In at least one of them, from the data we receive from the court website 

34 Decision No. 11488, dated 01.12.2014, of the Tirana DC.
35 Decision No. 10335, dated 31.10.2012, of the Tirana DC.
36 Decision No. 2003, dated 05.03.2018, of the Tirana DC and Decision No. 3366, dated 13.04.2018, of the Tirana 

DC.
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on the details of the case, it results that the court has at least twice decided to leave time to the 
parties to resolve the case through mediation. Thus, on 9 February 2018, it decided to leave time to 
the parties until 2 March 2018 at 09.00. It decided on similar fashion on 30 March 2018, granting 
the claimant's request to postpone the court hearing until 13 April 2018 at 11.00 as they were 
reaching an agreement. ³⁷

2.2 Obligation for alimony

Calculation of obligation for alimony. Court expertise and decision making

This section will analyze the manner of imposing the measure of obligation for alimony, what is 
taken into account by the court in imposing such measure, the evidence presented by the parties 
and problems identified by case law, including an analysis of the role of the expert. 

Not only the minor but also the parent caring as the principal exerciser of parental responsibility 
may be in need of alimony. The rights of the minor and the parent do not compete with each other. 
They stand as two separate rights. First of all, we emphasize that from the analysis of court 
decisions we have not encountered any case where the obligation of alimony is requested by the 
needy spouse for himself/herself. This also applies to cases where the court, due to the 
circumstances of the fact, has indirectly found such a need.

Article 162 of the FC provides that: “The parties to a divorce are obliged to provide each other with 
accurate data regarding their assets and income, when such information is necessary for the 
determination of support. Upon the request of one of the parties, any employer, respective financial 
organizations, tax office or other organizations where such evidence can be acquired, are required to 
provide all necessary information regarding the financial situation and/ or income of the other party.”

The alimony obligation for the minor is mainly related to the lawsuit filed by the mother against 
the father of the child seeking this obligation mostly in the processes of divorce. Usually the 
mother is the one appointed by the court as the main exerciser of parental responsibility in case of 
divorce, so it is her right/obligation to request alimony after the dissolution of the marriage if no 
solution is given in that process. ³⁸

Based on the objectives of the study regarding the involvement of experts in alimony obligation 
related decision-making, a quick survey was organized with some of the family case judges in the 
country. Regarding the question posed whether an expert is appointed by the court to assess the 
amount of alimony obligation, the answers received are negative. The answers overall indicated 
that: 'it is not in the practice of the courts to assign such special expertise to these types of trials'. 
This is also the reason why in most cases, as shown by the analysis of decisions, it is the court's 
responsibility to make alimony obligation calculations, based on evidence presented by the 
parties and the opinion of the psychologist.

37 Decision No. 3366, dated 13.04.2018, of Tirana DC.http://www.gjykatatirana.gov.al/ 
38 See “Recognition and implementation of gender equality standards in the judicial process”, published by 

CLCI. Report on the main findings from the monitoring of the decisions of first-instance courts of the Judicial 
Districts of Tirana, Durrës, Shkodër and Vlora. Tirana, December 2013. Accessible at: http://www.qag-
al.org/WEB/publikime/raporti_shqip.pdf 
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According to the FC, the alimony obligation takes effect from the moment the lawsuit is filed. It 
should be noted that in the period from the filing of the lawsuit until a decision becomes final and 
then executed, the needy person may/is at risk of being left without sufficient income to live. From 
what we have noticed, alimony claims are processed with the same deadlines as other trials 
without any prioritization. The reasonable time limit in family cases should be shorter than in 
other cases and the mechanism provided by the CF, i.e. the temporary execution of these 
decisions, does not suffice for a quick realization of the vital interests of the person in need. The 
monitoring of the practice of Tirana DC has shown that during 2020 only 3 out of 9 cases involving 
an alimony obligation were accepted. In two of these cases, the preparatory session was 
postponed for 6 months, in the third case it was postponed for 3 months. The postponement was 
justified by the suspension of the court activity aimed at protecting the population's health from 
the infection caused by COVID-19.³⁹ In two of these decisions, the court accepted the change of the 
decision and the reduction of the alimony obligation level. 

One of the problems encountered in practice is the non-fulfillment of the obligation for alimony. 
The courts recognize the reality and need to take into account the special nature of the alimony 
obligation and the risk of default. According to Article 211 of the Family Code, deadlines are set 
when a decision containing an alimony obligation is executed after 6 months from the date it has 
become final. Arrears of alimony are due only for the last 6 months.

The court has the legal space to issue a decision of temporary execution according to Article 317 of 
the Code of Civil Procedure. However, it is apparent that this opportunity is not used enough to 
protect the interests of the person in need.

Rightly, the Constitutional Court of the Republic of Albania in Decision No. 24/2014 addresses the 
issue of non-execution of the decision on the fulfillment of the alimony obligation as part of the 
regular legal process under Article 42 of the Constitution and Article 6 of the ECHR. In this case 
with foreign elements, the debtor has residence abroad. The Court deems that the case is 
complex, as the activation of state mechanisms and the transmission of requests for execution of a 
decision in the civil, family, etc. field, outside the territory of the Republic of Albania, affects the 
duration of the execution of the decision. The Court also considers that the applicant's interest is 
obvious and real as long as the alimony obligation is directly related to the provision of a sufficient 
standard of living for the physical, mental, spiritual, moral and social development of the child.⁴⁰
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39 According to the data of one of the cases it turns out that the preparatory session (case No. 6536 Basic 
Register) scheduled on 07.04.2020 at 11.30 did not take place and was scheduled to take place on 12.10.2020 
at 13.30. This postponement is justified by the decision of the High Judicial Council No. 127, dated 10.03.2020 
"On the suspension of judicial activity in all courts of the Republic of Albania" and by Normative Act No. 9, 
dated 25.03.2020 of the Council of Ministers "On the suspension of the activity of the court in order to protect 
the health of the population from the infection caused by COVID-19" amended by normative Act No. 21 dated 
27.05.2020 .

40 See Decision No. 24/2014 of the CC of the Republic of Albania. The CC found that the execution of the decision 
is an important part of the due process of law, especially in the case of alimony, it concluded that we have no 
breach of due process because the applicant has not exhausted all legal remedies to put in execution of the 
decision under the Hague Convention "On the notification and submission abroad of judicial and extrajudicial 
documents in the civil and commercial field".



According to the Statistical Yearbook of the Ministry of Justice for 2019,⁴¹ in terms of the criminal 
offense “Failure to provide means of subsistence” under Article 125 of the Criminal Code, there 
were 42 guilty verdicts (of these 14 persons were fined and 25 persons were sentenced to 
imprisonment for up to 2 years); 5 acquittals; 45 dismissal decisions; 3 return decisions for 
completion of investigations and 9 incompetence decisions. Thus 104 cases have been 
completed. Among the punished persons, 5 are women.

3. ANALYSIS OF CASE LAW 

3.1 Apportioning of joint property

The Albanian case law regarding the legal community is rich in problems associated with the legal 
community in practice.

Alienation of property without knowledge of the wife

In the High Court Civil College Decision No. 213, dated 08.02.2005, with claimants M.C, XH.C and 
XH.C and respondent A.C, with the object of ascertaining the invalidity of donation contract No. 
793/313, dated 19.06.1998, and deletion of this contract from the mortgage register, it is 
acknowledged that the land subject to the F.C.'s donation contract was owned by both spouses as 
property acquired during the marriage, therefore it cannot be alienated or donated in full without 
the consent and approval of the wife. The court rightly overturned the decision of the Tirana Court 
of Appeals for the part of the disposition of half of the land by declaring its invalidity for M.C.'s half.

Alienations during marriage and consumed income 

Decision of the Tirana Judicial District Court (No. 7006, dated 14.09.2016) upheld by the Tirana 
Court of Appeals (Decision No. 1531, dated 14.06.2017) decided to reject the claim for apportioning 
of a vehicle, because the item was alienated during the marriage and the profits were consumed 
during the marriage. 

In this case, the claimant V.Gj. sued D.B. regarding the apportioning of marital property. Based on 
administered evidence, the court noticed that the claimant and the respondent were in a marital 
union which was dissolved, as a result of which their minor child was left to the claimant for 
upbringing and education. She noted that the court decision on marriage dissolution did not 
resolve completely the marital property regime and the apportioning of property acquired during 
the marriage.

The claimant alleges that the vehicle is considered joint property of the ex-spouses, with each of 
them owning half the ideal portion of item subject to apportioning. Through a vehicle sales 
contract, the respondent alienated the item/vehicle to third parties against the amount of EUR 
1,000 (one thousand Euros), but he did not give to his spouse the amount corresponding to half of 
the total value of the item.

On the contrary, the respondent requested the dismissal of the lawsuit as unfounded in law and 
evidence, arguing that the sales contract was concluded with the claimant's full will given in the 
special power of attorney. This sales contract was entered into about six months before the 
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41  https://www. approvals.gov.al/wp-content/uploads/2020/07/VJETARI-STATISTIKOR-2019.pdf 

https://www.drejtesia.gov.al/wp-content/uploads/2020/07/VJETARI-STATISTIKOR-2019.pdf


dissolution of the marriage between the ex-spouses and the amount obtained from the sale of the 
vehicle was spent during the consumption of the marriage.

The court, after fully assessing the circumstances of the case and analyzing the claims of the 
parties in relation to the legal provisions, concluded that the lawsuit filed is unfounded in law and 
evidence and as such should be dismissed. 

Residence in process of legalization and unfinished apportioning

According to Decision No. 1182/04.05.2012 of the Shkodra District Court, which was decided on by 
the Shkodra Court of Appeals by Decision No. 1167/17.7.2014, the parties dissolved their marriage 
in 2018, but they failed to regulate all consequences of marriage dissolution in the court 
proceedings. In 2012 they addressed the court with the purpose of apportioning the property 
created during the marriage. The parties owned 638 m2 of land and 137 m2 of residential building.

The court apportioned only the land property which was registered in the cadastral office and not 
the residence as the latter was in the process of legalization. In 2016, after legalizing the 
apartment, the parties again addressed the court for the apportioning of the apartment. ⁴²

The expert gave three options for apportioning the real estate. According to option 1 which is also 
accepted by the Court, party A receives a construction area of   88 m² while party B receives a 
construction area of   49.1 m² and party A owes to party B the amount of LEK 635 004 
(approximately EUR 5,170). With regards to the options compiled by the expert, the court 
considers that given that the land under the building has already been divided by a final decision 
and the dividing line of this land should be taken into account according to the court decision, the 
variant that complies with this decision is variant 1. Despite the fact that in this variant the 
functional and constructive side of the apartment is broken, the court deems that it is the most 
suitable variant, as it considers that the land and the building on it should be registered in the 
name of the same owner. This decision was not objected and has become final.

Thus, it is noticed that the expert's opinion is important in the second phase of the apportioning. 
The main role of the expert is to appreciate the property and give an opinion on the formation of 
equal portions in accordance with the rules, such as the urbanism rules in the case of real estate.⁴³ 
The court raises questions and sets tasks for the expert (Article 224/a -230 CPC)⁴⁴ whether the 
items requested to be apportioned may be divided in kind in compliance with their value and the 
principles of equality of shares. 
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42 See Decision dated 12.04.2017 of the first phase of division and Decision No. 422 (1791) / 17.04.2018 of the 
second phase of apportioning of the Shkodra District Court, which divides the building that is a marital 
property (on the divided land) where the role of the expert and the evaluation of the court are highlighted.

43 The Civil College of the High Court in the Decision No. 223 / 10.02.2005 has concluded that the division of 
the item is not merely a reflection of the opinion of the expert, but is the application of the relevant legal 
criteria, the implementation of which should be in the attention of the court. The division of the apartment is 
based on legal but also technical criteria.

44 See illustrative decision with expert assignments.
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3.2 Obligation for alimony

Regarding alimony obligation towards children, it is noticed that there are enough decisions 
where the active role of the court in assessing the economic-financial situation of parents is not 
lacking. ⁴⁵

Proportionality of the obligation for alimony to the minor against the responsibilities of the 
debtor in the newly established family 

In Decision No.7786, dated 01.10.2016, Tirana DC states: “The court investigated the income of the 
parties in the trial to determine the amount of alimony in such a way as to cover the costs for the 
upbringing and education of children and in their best interest, so that they do not suffer the 
consequences of the dissolution of the marriage. It turned out that the claimant is not in an 
employment relationship, her contribution to the family is only the help she receives from her sister. 
While the respondent is self-employed and registered as a natural person with NIPT K61413013L, 
which he has exercised since 2006. From the history of the NRC extract⁴⁶ it turns out that there are 
several addresses that exercise the activity, i.e. 4 stores that are administered at trial. Based on the 
documentation received from the Directorate of Taxes, including the financial statements until 2015, 
taking into account the age of their son (12 years) and the fact that the respondent already has a new 
family and another child for whom he has to contribute in the same way, the court concluded that the 
contribution for AH should be in the amount of LEK 15,000 (approximately EUR 122) monthly. ”

Unemployed parent and obligation for alimony for the minor 

According to Decision No. 5481/14.12.2020 of the Tirana District Court, in determining the alimony 
obligation, the court has made an assessment of the child's needs which consist of the expenses 
needed for daily food, other expenses related to upbringing (clothing), education (teaching aids, 
school expenses), the child's entertainment, the fact that the minor child is at an age where the 
demands are increasing, the fact that the child should not suffer economically from the 
consequences of divorce, the subsistence minimum per capita and has taken into account the 
income of both parents, investigating the income of the parties in trial. The court has assessed that 
the needs of the child for the best possible upbringing and education, as long as they are within 
the limits of the basic necessities of living prevail over the respondent's capacities and are not 
dictated by the inability of the parent to meet them in whole or in part. In conclusion, the court has 
set a monetary value for the alimony obligation to the child in the amount of LEK 10,000 
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45 See for example Decision No. 41-2016-2334 (1167) / 22.06.2016 of the Korça District Court (final) in which 
the court analyzes other obligations that the father has in relation to minor children from previous 
marriages. According to the decision: “While he has to pay alimony for his two children born from the first 
marriage, according to decision no. 1808 dated 16.06.2009 of the Court of the Korça Judicial District, this 
obligation is to the juvenile NS in the amount of LEK 4,000 (approximately EUR 32) per month and to the 
juvenile IS in the amount of LEK 3,000 (approximately EUR 25) per month. … Regarding the above, the 
Court considers that the respondent ES must contribute to the process of raising the child and meeting the 
living needs with a food pension in the amount of LEK 4,000 (approximately EUR 32) monthly, an 
obligation which starts from the day of filing a lawsuit dated 03.05.2016.

46 National Registration Center - our note.
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(approximately EUR 81) per month, even though the other parent (respondent) has requested that 
the alimony obligation be lower as he is currently unemployed. We think that the court has rightly 
assigned this alimony obligation in such a way as to be analyzed as reasonable, given the 
economic situation of the spouses and especially the interests and needs of the child, as the fact 
that the father is unemployed does not mean that he will always be unemployed. 

The role of the 'Psychologist' in determining the obligation for alimony

For the purposes of this report, we have considered it of interest how Article 162 cited above is 
applied in case law by the court itself or the psychologist. We will refer to some decisions for 
illustration. Understandably, these kinds of decisions do not make up the majority, but raise some 
concerns. Thus, in a case adjudicated by the Shkodra District Court,⁴⁷ the claimant, who is also the 
mother of a 7-year-old child, seeks the dissolution of the marriage (the relationship between them 
has deteriorated as a result of quarrels and disputes which have escalated to physical violence); 
leaving the child and assigning the alimony obligation to the father. The expert summoned by the 
court as a psychologist (mandatory for any juvenile trial according to Article 6 of the CF) also 
evaluated the measure of alimony obligation, thus exceeding professional competencies. In this 
decision, which seems worth sharing, we see how the expert, instead of basing the decision on 
data relevant to the parents and the needs of the child, stops at an analysis, which is quoted in 
almost complete form in the decision, but from which we are extracting a few sentences: “The 
father of the minor, XY, should fulfil the alimony obligation towards his child in the amount of new LEK 
7000 (approximately EUR 56) monthly. This measure of alimony is recommended based on the 
following arguments: 1. According to the annual bulletin of 2019 published by Instat, the average age 
of residents in the Republic of Albania is 36 years and two months. According to this bulletin, a person 
in the Republic of Albania, spends for consumption the average amount of LEK 19,000 (nineteen 
thousand) (approximately EUR 155) monthly. This amount is spent for consumption by an average 
man, who is 36 years and two months old. 2. The alimony obligation in favor of the minor child should 
aim to contribute to the coverage of his expenses for consumption, but here it should be kept in mind 
that the child is 7 years old and thus needs consumption expenses, smaller than an average person of 
age 36 years and two months. This is because, if we refer only to food, while a child aged 5-10 years 
needs 800-1500 calories per day, an adult aged 30-45 years needs a daily diet with 2000-3000 
calories. So it is easy to conclude that the daily needs of a 7-year-old child are less than half of an 
adult 36 years and two months. So the 7-year-old child, according to the Instat bulletin, does not need 
more than LEK 9,500 (nine thousand five hundred) (approximately EUR 77) monthly, from both 
parents together. "

This analysis quoted by the court decision has been reviewed in several directions. Firstly, can the 
psychologist assess the alimony obligation? Secondly, is the reference to the INSTAT publication 
included in the court decision accurate? Thirdly, is it the psychologist's job to make such 
calculations on the calories and mathematical weightings of that level as found in the decision? 
What is the role of the court and how should this authority actively take care of the evidence 
required by Article 162 of the FC? How are the needs of the concrete child assessed? So we think 
that such typology of decisions may be irrelevant and disturbing in terms of concerns raised 
above.⁴⁸ It is true that statistics give us an overview and they reflect a living reality of a country's 
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47 Decision No. 1048 (5362) /15.12.2020 of the Shkodra District Court.



population, but first they must be based on properly referenced documents and not be used as a 
methodology to make unnecessary calculations. for which there may be neither sufficient time 
nor competence. The expert psychologist, more than in calculations, helps the court in assessing 
the special needs of the child in this process. Among other things, as it turns out from the decision, 
the psychologist expert mathematically divides the obligations that the parents have by not 
assessing that the parent who is the main exerciser of parental responsibility fulfills 
mathematically unaccountable obligations. ⁴⁹

In other cases, for example related to requests for reduction of the alimony measure by the parent 
who is not the main exerciser of parental responsibility, it was noted that the court did not 
administer any act of expertise but was satisfied only with the claim of the claimant and did not 
conduct an analysis of the needs of the child and the expenses of each parent, without making a 
balanced analysis regarding the claim of the respondent that she is unemployed.⁵⁰ It has been 
observed, in some cases, that the court has not played a sufficient role in investigating the income 
of the parent charged with the alimony obligation, has not made sufficient efforts to recognize the 
real economic situation of the obliged person in order to impose a measure of obligation as 
appropriate as possible to the needs of the person in need, did not direct the research to the 
relevant institutions that can provide data on income which can be hidden.⁵¹ It is important that the 
court requests from the parties the evidence it deems necessary for the assessment of the 
concrete situation.⁵²

4.  ASSESSMENT OF JUDICIAL DECISIONS COMPLIANCE WITH THE LEGAL PROVISIONS

4.1 Apportioning (Division) of joint property and financial maintenance

Generally, judicial decisions, to the extent that they are published, don't have in-depth analysis of 
the aspects considered. There are cases that suffice only with the listing of legal provisions 
without dwelling on the evidence presented and their evaluation.⁵³ Another problem encountered 
is that judicial decisions, in cases where they find it impossible to fully meet the obligation for 
alimony towards the child by one parent, do not extend to the possibilities provided by the Family 
Code, to solidary passes in full or partially to the next persons in the lineage according to Articles 
192 and 196 of the FC.⁵⁴ There are also other decisions that aim to sensitise the parents despite the 
fact that they have sufficient financial means.
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48 A full content of the decision can be found in the materials filed with INJECT. Other calculations appear in 
the reading that rather than solving the problem show ambiguity regarding the task of the psychologist 
and the effect of the recommendations for the court.

49 For more see the attached Decision No. 1048 (5362) /15.12.2020 of the Shkodra District Court.
50 See Decision No. 900, dated 12.02.2019, of Tirana DC.
51 See Decision No. 6053, dated 04.07.2018, of Tirana DC and Decision No. 10333, dated 28.10.2018 of Tirana 

DC.
52 Decision of the Tirana Judicial District Court No. 10866, dated 12.11.2011.
53 See Decision no. 20-2019-172/80, dated 21.02.2019, of the Court of Appeal of Gjirokastra, which left in 

force the Decision no. 21-2018-2018/764, dated 04.12.2018, of the JDC in Gjirokastra.
54 Article 196 of the Family Code: Inability to provide support, “When persons obligated to provide support 

are not able to provide it in full or partially, this obligation passes in full or partially to the next persons in 
the lineage. Parents are not discharged from their support obligation even if they have been divested of 
their parental responsibility."



The rule is that “A division of wealth in the marital estate shall be made based on the equality of its 
assets and liabilities” (Article 103 of the FC). We have not encountered any violation of this rule in 
practice by the court. In order to achieve this, after deducting from the estate the obligations of the 
spouses and third parties, the remainder is divided in equal shares among spouses, and if that is 
the case, all compensations and returns are realized.

There is only one exceptional case. FC provides that the Court, based on the needs of the children 
and the fact which parent will be the main exerciser of parental responsibility, may decide in 
favour of this spouse the transfer of a part of the community property belonging to the other 
spouse (see Article 103 paragraph 3 of the FC). This is justified by the best interests of the child. 
Special care is expected from the court in case of application of this article as an exceptional case. 
Thus, the FC provides for a property right in favour of the spouse entrusted with the children, 
exceeding the rule of equality of parts. We find this situation in the case law of Judicial District 
Court in Tirana, in Decision no. 2122, dated 17.03.2009, with claimant Z.S. and respondent L.J., etc., 
with the object of division of property has concluded that based on Article 103 of the FC and the 
fact that the claimant Z.S., is in a situation in need of housing, as there are two minor children, who 
are left in its responsibility to grow and educate them, the respondent L.J., must give ½ of its share 
to the claimant Z.S., in the amount of ALL 700,000.00 (about EUR 5,697.00., We believe that a 
fairer solution by the Albanian legislator would be the transfer of the right of usufruct and not 
ownership. 

Does the individual contribution of the spouses matter in determining the corresponding parts of 
each spouse during the division of property? The answer is negative, according to FC 2003. The 
only thing that needs to be proven is whether the property is personal. This wealth is not divisible. 
Otherwise, according to Article 76, the wealth of the spouses is presumed as joint, unless one 
spouse proves its personal character. It is a novelty of the FC 2003 not to consider individual 
contributions. But if the acquired wealth extends before and after 2003, then, the rule in force at 
the time of the acquisition of the property shall apply. Article 87/3 of the Civil Code of 1981 
provided that 'the portion of each spouse may be increased or decreased taking into account the 
income from work of each spouse, the performance of household chores, as well as any work in 
joint administration, maintenance and addition of objects in joint ownership'. In practice there may 
be cases where Article 76 of the FC 2003 is ignored, giving way to the provision cited in this 
paragraph of the CC of 1981. In practice in some cases, this rule is misinterpreted by applying a 
repealed law. This practice has led to the improvement and correct implementation of the law.

Duration of wealth division trials until the final court decision

To give an answer to the duration of the processes we have analysed the practice of JDC in Tirana. 
This is also the largest first instance court in the country and has a convenient system for 
accessing court records. At the same time in this court, the official website has a special 
classification of issues of division of marital wealth, which makes their tracing easier. ⁵⁶
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55 Decision no.2122, dated 17.03.2009 of JDC in Tirana.
56  In order to access the content of the anonymous court decisions, we were facilitated by Judge Altin 

Shkurti with the duty of Deputy President of this court.



Compared to marriage dissolutions, the 
volume of issues of division of marital wealth is 
disproportionate. This emerges from the 
following table, which analyses in three years 
the number of divorce cases and wealth 
division judgments.

JDC in Tirana, has rendered 29 decisions 
during 2020, and the same number, namely 29 
decisions, also during 2019 with the object of 
marital wealth division compared to 19 
decisions rendered in 2018.⁵⁷ We notice a very 
small number of acceptance decisions (2018:5 
decisions; 2019:9 decisions; 2020:3 decisions) 

compared to those cases where the court has decided to suspend the case or dismiss it, etc. Thus, 
according to the last three years, we have these statistics for the JDC in Tirana.

To measure the duration of the processes we have verified the three cases of marital wealth 
division for 2020, where JDC in Tirana has decided with an acceptance decision. In these cases 
only the duration of the trial in the first instance has been calculated, regardless of the decisions in 
the Court of Appeals or even in the High Court, which aggravate the deadlines (see for example the 
decisions cited in this paper to make a case-by-case calculation).

Case 1, Decision no. 4182, dated 9.10.2020: the lawsuit was 
registered on 14.7.2016 and the court rendered the decision 
on 9.10.2020. The duration of the case was 1549 days, 
spread over 35 court hearings. An appeal has been filed 
against the decision.

Case 2, Decision no. 4418, dated 19.10.2020: the lawsuit 
was registered on 18.10.2017 and the court rendered the 
decision on 19.10.2020. The duration of the case was 1098 
days, spread over 20 court hearings.

Case 3, Decision no. 52, dated 14.01.2020: the lawsuit was 
registered on 12.10.2018 and the court rendered the 
decision on 14.01.2020. The duration of the case was 460 
days, spread over 16 court hearings.
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Volume of issues with the object Division of wealth compared to those with the object of 
Dissolution of marriage for the JDC in Tirana 

Year Total marriage 
dissolutions  

Total division 
of wealth  

 Accepted marriage
dissolutions 

Accepted 
wealth division  

2018 1472 19 1014 5 
2019 1715 29 1201 9 
2020 1032 29 668 3 

57 See the Archive of JDC in Tirana at:  http://www.gjykatatirana.gov.al/

http://www.gjykatatirana.gov.al/
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Wealth division processes are complex due to difficulties in the proving process; they are 
associated with lengthy trial procedures that go through two stages and carry a lot of emotions 
and stress for the parties. In addition, the duration of the marriage before and after 2003 leads to 
the application of different legal norms, which makes it more difficult. A typical example is 
inherited wealth,⁵⁸ donation and calculation of contributions.  

5. Conclusions and recommendations

v Strictly implement the standards provided for in the FC regarding the principle of 
presumption of equality of parts regardless of the contributors to the property acquired 
after marriage in the implementation of the FC 2003. Increase the vigilance of the court, 
mediators and notaries to eliminate inequality and discrimination in wealth division and 
the influence of customary law. Inform women about their marital property rights and 
provide legal assistance and advice according to the legislation in force.

v The parties, lawyers and the court should have a clear understanding of the legal 
provisions in force, making the object of division only the items that exist at the moment of 
division and that are joint items of both spouses and not personal ones. 

v Proper attention should be paid to the first stage of wealth division, avoiding fictitious 
division for items or values   that do not exist and that may affect and aggravate the position 
of the spouses.

v Give the right place to the role of the expert who is involved in the process only in the 
second phase of division. Care should be taken that the expert is directed by the court in the 
implementation of the relevant legal criteria which should be monitored by her towards 
the goal of forming equal parts in accordance with urban rules in the case of immovable 
property. The court should ask questions and set tasks for the expert whether the items 
required to be divided can be divided in kind or not by respecting their value and the 
principles of equality of parts. The better the court directs the expert through the range of 
questions, the more complete the act of expertise will be. To do this, it should be promoted 
cooperation with the parties but respecting their treatment with respect and dignity and 
without discrimination, including gender discrimination.

v If the item cannot be divided in kind and is therefore left to one spouse, it is necessary to 
analyse the situation of sufficient income to repay the other spouse's share. 

v Strict implementation of the rights of use over the family residence own property after the 
dissolution of marriage (Article 153 FC). Care must be taken with the best interest of the 
children and the amount of the rent and its ability to pay.

v Consider the possibility that the exceptional case provided by the FC on the violation of the 
principle of equality of parts where the court, based on the needs of children and on who 
will have custody of the children, may decide to award one spouse with a portion of the 
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58 See how the court has analysed in a case where the institute of inheritance emerges for a property 
acquired after 2003. Although the apartment was acquired by the husband's parents and both spouses, 
with the death of the husband's father, only the latter wins the share by inheritance: Decision No. 9787, 
dated 05.12.2016, of the Judicial District Court in Tirana left in force with Decision no. 699, dated 
08.05.2018, of the Tirana Court of Appeals.



marital estate belonging to the other spouse (see Article 103 paragraph 3 of the FC) be 
considered as an exceptional case. We believe that a fairer solution by the Albanian 
legislator would be the transfer of the right of usufruct and not ownership. We think that 
the court should carefully investigate the taking of such a measure, which would be 
justified only in very special cases and in compliance with the principles of law.

v Encourage conciliation during the court hearing and extrajudicial mediation referred by the 
court in cases of division of wealth, but always on the basis of an analysis of the 
possibilities of success and non-infringement, through these processes of the rights of the 
vulnerable spouse. The training of mediators and cooperation of the court with the 
National Chamber of Meditators need to be strengthened.

v Elimination of incorrect application of the provisions of the FC on wealth acquired after 
2003, in cases of calculation of contributions giving way to a repealed rule, it is worth 
taking the proper attention of judges and eliminate it.

v The alimony obligation is an institution of family law based on solidarity among family 
members. Persons unable to work and who do not have sufficient means to live shall find 
support in other family members, according to the order of obligation provided by the FC. 
The alimony obligation extends even after the dissolution of the marriage as an obligation 
between the ex-spouses, if the conditions for the incapacity to work or insufficiency of 
means to live existed during the marriage (Article 199/3 of the FC).

v Regarding alimony towards children, it is noticed that there are enough decisions which 
show the active role of the court in assessing the economic and financial situation of 
parents. But there are also court decisions, lacking an in-depth analysis of the aspects 
taken into account in determining the alimony obligation.

v It is recommended to specify the role of the psychologist in family matters by not including 
the latter in financial expertise and financial calculations which may lead the court to 
wrong conclusions and analysis but maintaining for the psychologist the profile of tasks 
left to FC. The expert psychologist, more than in calculations, helps the court in assessing 
the special needs of the child in this process.

v It is recommended that decisions, which are often repetitions of the provisions of the law 
and not decisions with good reason, make a full judicial inquiry into the assignment of 
alimony, in accordance with the needs of the person in need and the economic 
opportunities of the person which cannot be properly ascertained unless a full judicial 
investigation is carried out.

v Improving the speed of trial remains important to be reviewed through any guidance of the 
HJC. There is a need to review the provisions of the Family Code and to improve the legal 
guarantees for the execution of decisions on alimony obligations, within a reasonable time 
and on an ongoing basis. We think that the penalties for non-submission of the request 
within 6 months should be removed.

v The basics of data collection and publication need to be improved. The annual statistical 
report of the Ministry of Justice does not provide specific data on the number of requests at 
the national level for the mandatory execution of court decisions.
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III. KOSOVO

59 Bedri Bahtiri, National and International Aspects of the Marital Property Regime of Spouses, Prishtina 
2018, p.163

60 The Kosovo Family Law defined the property relations of spouses with the provisions in Articles 45-57, 
while through the provisions of Article 58, addresses  the property relations of the extramarital spouses.

1. LEGAL FRAMEWORK ON THE DIVISION OF JOINT ROPERTY AND FINANCIAL 
MAINTENANCE

1.1 Division of marital property

Marriage, as one of the most important institutes of family law serves many purposes. Hence, 
among other things, spouses create certain ownership and wealth through their joint or separate 
work.⁵⁹ The relations between the spouses are of personal and property character and the 
provisions of the Family Law apply as a legal basis for the manner of their creation and their legal 
effects.

Provisions of Article 45 of the FLK, stipulates that that: “On the basis of the legal institute of a “Joint 
ownership of subsequently acquired property”, the property of spouses may be separate property 
and joint property”. In the cited provision but also in the following provisions,⁶⁰  Articles 45-57 of the 
FLK, the expression ownership but also the property of spouses uses without distinguishing the 
notions “ownership” and “property”. 

By joint ownership we mean the property right of the spouses over a certain asset acquired 
through joint work during the marriage, while by the word property we mean the totality of assets 
and financial means acquired by the spouses through joint work during the marriage. 

This research will present in the following the legal framework in Kosovo and will analyse 
decisions from case law in order to provide recommendations on issues that require regulation 
and increased attention, so that citizens are not denied their rights and to provide support to the 
judicial system in this area.

SEPARATE PROPERTY OF SPOUSES

Kosovo Family Law under the provisions of Article 46 has regulated the issue of separate 
property of spouses. 

Article 46 – Separate property of spouses

1. Property belonging to the spouse at the time of entering into wedlock remains separate 
property of his;

2. Separate property is also property acquired during marriage through inheritance, 
donation, or other forms of legal acquisition;

3. Property belonging to the spouse based on the proportion of common property is also 
separate property;

4. The product of art, intellectual work or intellectual property is considered separate 
property of the spouse who has created it;
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5. Each spouse independently administers and possesses his/her separate property 
during the course of the marriage.

It is simple in the court procedure to conclude that the property subject to a dispute is not joint 
because it was created before the marriage (Article 46 paragraph 1 of the FLK), because based 
on the evidence of the marriage and creation or acquisition of property the court finds that the 
property is not joint and consequently may not be subject to division, i.e. the claim will be 
rejected at that point. But it is much more challenging for the court to find that the property 
subject to a dispute is not common when it was acquired during the marriage. In this case the 
situations are regulated by the provisions of Article 46, paragraphs 2, 3 and 4 of the FLK.

It is the duty of the court to prove what is the joint property, therefore the court must qualify the 
evidence process and the facts ascertained by the evidence process in accordance with the 
provisions of the FLK, from which it will follow that it does not constitute joint property nor 
property acquired during marriage by inheritance, gift, any other legal form, property based on 
the proportion of joint property, any product of art, intellectual work or intellectual property. To be 
excluded from the division of property for the above situations it must be proven that it was 
created or acquired in such a way (as above) that excludes the qualification of joint property.

JOINT PROPERTY OF SPOUSES

The meaning of joint property is regulated under Article 47 of the FLK. 

Article 47 - Common property

1. Joint property of spouses is the property acquired through work during the course of 
the marriage as well as income deriving from such property;

2. Joint property may be comprised also of intangible and obligatory rights;

3. Property of spouses acquired jointly through gambling games is considered joint 
property.

4. Spouses are joint owners in equal shares of the joint property unless otherwise agreed 
on.

Joint property of spouses is the property acquired through work during the course of the 
marriage as well as income deriving from such property.⁶¹ From the legal definition of the meaning 
of joint property of spouses it follows that for its existence two conditions must be met 
cumulatively, such as: the existence of the marital union and the work of the married spouses.⁶² 

The use of the word “work” within the law and in this article did not imply the definition of the 
manner of work. So, the word “work” does not mean only and exclusively paid work with income. 
The law has used the word “work” and the word “contribution” as synonyms, which is also 
confirmed in Article 54, where the word “contribution” is used to describe work with income. Work 
should not be understood only as an economic category, i.e. as an activity that directly creates 
new monetary values, but in this sense should be treated comprehensively, for example, work 

61 Abdullah Aliu & Haxhi Gashi, Family Law, Prishtina 2007, p.295
62 Hamdi Podvorica, Family Law, Prishtina 2011, p. 246.
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related to education, schooling, care and upbringing of children, work related to the common 
family economy, pertaining to the administration, maintenance and increase of joint property, 
etc.⁶³.

In the framework of the provisions related to joint property of spouses, FLK with separate 
provisions from Article 50 determines the issue of registration of immovable property. The 
provision of Article 50 paragraph 2 stipulates that: “When only one of the spouses is registered as 
property right holder of the joint property in the immovable property rights register, it shall be 
considered as if registration was carried out on behalf of both spouses. The property cannot be 
alienated or administered without the consent of both spouses as defined by the applicable law”.

In order to ensure the impossibility of disposing of the joint property only by one spouse (the one 
registered as property right holder of the joint property in the immovable property rights register), the 
Government of the Republic of Kosovo has issued Administrative Instruction (GRK) No. 02/20120 
on amending and supplementing the Instruction Administrative (GRK) No. 03/2016 on Special 
Measures for Registration of Joint Immovable Property on Behalf of Both Spouses. 

1.2 Financial Maintenance

The Family Law in provisions 278-336 regulates the situations when financial maintenance is 
needed between family members, spouses and children. As part of this research we will focus on 
cases of financial maintenance between the spouses and children.

The financial support for the spouse is called “feeding”, while the financial support of the children 
is called “alimony”. For both of these forms of financial maintenance shall apply provisions 
containing principles in Articles 278 - 336. In this context, Articles 285 (Extent of Maintenance), 
299 (Alimony for the care of a child), 305 (Extent of alimony) and 330 (Principles of determination 
of maintenance and alimony) are of special and determining importance.

Article 285 (Extent of maintenance) determines that financial maintenance shall be adequate to 
the conditions under which the eligible person used to live. This article applies to determining the 
extent of all forms of financial maintenance, i.e. both feeding and alimony.

Article 285 - Extent of Maintenance

1. The extent of maintenance shall be adequate to the conditions under which the eligible 
person used to live. In case the situation was desolate, the maintenance should 
provide at least the minimum which is needed to maintain daily life in dignity..

2. Maintenance consists of all necessary requirements of living, including all costs of 
necessary training or education to acquire a profession.

63 Gani Uruçi, Family Law (Authorized Lectures), Prishtina, 1994, p.67.
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2. JUDICIAL PROCEDURE AND INTERPRETATION OF PROVISIONS ON THE DIVISION OF 
JOINT PROPERTY AND FINANCIAL MAINTENANCE 

2.1 Division of joint property

Kosovo Family Law no. 2004/32, prior to amendment of 2019, under provisions of Article 47 it was 
defined what constitutes the joint property.

Article 47 – Joint property

1. Joint property of spouses is the property acquired through work during the course of 
the marriage as well as income deriving from such property; 

2. Joint property may be comprised also of intangible and obligatory rights;

3. Property of spouses acquired jointly through gambling games is considered joint 
property.

4. Spouses are joint owners in equal shares of the joint property unless otherwise agreed 
on;

FLK, under provisions of Article 55, has defined the manner of determination of shares of the 
property of spouses. In provisions of Article 55, paragraph 1 of the FLK, it is determined that: “The 
share of property of the spouses shall be determined using the same criteria as established in article 
54(1)”. The determination of shares in the joint property of spouses will always start from the 
principle that they are equal until one of the spouses declares that their shares are not equal, but 
are determined on the basis of the contribution given for the acquisition of that joint property of 
spouses. The shares are considered equal until something else is required, because this is 
provided in Article 47, paragraph 4 of the FLK, which paragraph is based on the principle of 
equality of spouses⁶⁴ as well as in the principle of solidarity between spouses.⁶⁵

In case one of the spouses requests that their shares not to be equal, then it is the duty of the court 
to determine their shares, but the court should keep in mind that a difference in shares may be 
required by one party only when there is a separate property, as provided for in Article 55, 
paragraph 2. In case law, a complexity has arisen because the courts have dealt with the request 
of one spouse that the shares are not equal as a reason to start with a monetary valuation of 
contributions, but courts in order to make a division other than equal, such claims must be based 
only on evidence of the existence of separate property, based on which one party can claim to 
belong a larger share, as defined in Article 55, paragraph 2. Article 47, paragraph 4 defines the 
manner in which there may be a division other than in equal parts for the common property, and 
that manner is only by prior agreement. Otherwise, legal provisions are taken into account, which 
for a division other than in equal shares, require the existence of separate property (Article 55, 
paragraph 2) or a prior agreement (Article 47, paragraph 4).

Another important aspect proves that interpretation of provisions on the division of property in 
the sense that the property is divided into equal shares only if there is no opposition from one 
party (which has no separate property, but simply requires that the shares be divided on the basis 

64 FLK under provisions of Article 42, paragraph 1 stipulates that: “In marriage, namely in all personal and 
property relations, spouses are equal”.
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of contributions), is not a fair interpretation: If the law has explicitly and decisively regulated by 
norms that the division is made in an equal manner (1.) if there is no prior agreement in the form of a 
contract (Article 47, paragraph 4 ) and (2.) if there is a separate property of one spouse, a larger 
share shall belong to him/her (Article 55, paragraph 2), while in case law a division is made 
according to the “evaluation of contributions”, then in practice is being established another way of 
dividing the property, that on the basis of “contribution”, but according to the law it has no basis, 
because if the legislator had thought that there are two different ways of dividing the property or 
determining the shares, of course it would have been established as a positive law in writing. 
Hence, Article 54 in that case would not be called “Evaluation of joint property”, instead it would be 
called “Evaluation of contributions” or “Valorisation of contributions” and would have concrete 
instructions and concrete parameters on how to evaluate different contributions. Or it would be 
called “Division of joint property on the basis of contribution”, and with this title would reflect the 
way in which this norm is interpreted. But the law does not stipulate that a person who has no 
particular property, simply out of a desire to receive a greater share, claims that contributions 
should be evaluated in the sense that the greater financial contribution entitles him/her to a 
larger share of the joint property, violating legal principles and also discriminating against the 
other party. 

2.2 Financial Maintenance

Alimony

The right of the spouses to alimony is a right which exists between the spouses as long as they are 
married or cohabiting, but also after the dissolution of marriage under the conditions determined 
by law. Alimony, one of the forms of matrimonial maintenance, is provided for in Articles 297 to 316 
of the FLK. Financial maintenance within the meaning of the Kosovo Family Law implies a financial 
and material obligation.⁶⁶ Provision of Article 297 of the FLK provides the definition of alimony, in 
which case it stipulates that: “Alimony is financial maintenance of spouses or former spouses”.

Consequently, the law allows former spouse to seek maintenance when the need arises. The 
purpose of alimony is to protect the personality of the spouse or former spouse regarding the 
fulfilment of their necessary requirements.⁶⁷ 

Provision of Article 305 of the FLK regulates the extent of alimony⁶⁸:

Article 305 - Extent of alimony

The extent of alimony is dependent on the matrimonial standard of living. Maintenance of 
the standard of living requires also the costs for adequate health insurance and costs for 
education or further education or retraining according to Paragraph (3) of Article 306.

Provision of Article 305 of the FLK determines the extent of alimony and the standard of living is 
taken as a criterion for the volume, determining at the same time that within the extent of alimony 
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are included the costs for adequate health insurance and costs for further education. In this 
context, interpretation of the provision implies that when determining alimony, the standard of 
living should be taken into account, but within this concept, the issue of adequate health insurance 
and further education should be taken into account.

Within provisions of Article 280 of the FLK is regulated the issue of service capability. 

Article 280 – Service capability 

1. Persons who under consideration of all personal obligations are not able to provide 
financial maintenance without endangering their own reasonable maintenance are 
not obliged to provide maintenance.

2. Parents who fall under Paragraph (1) are obliged to provide financial maintenance to 
their minor and unmarried children by all reasonable means. This also applies to 
children between the age of 18 and 26 as long as they live in the household of their 
parents or one parent and are still in general education.

3. The obligation mentioned in Paragraph (2) is not applicable if there is another relative 
who is obliged to provide financial maintenance. It shall also not apply if the child's 
support may be taken from the child's assets.

The cited provisions refer to the restrictions that exist for financial maintenance, in cases where 
financial maintenance cannot be realized without jeopardizing their reasonable financial means, 
but it should be noted that the restriction according to paragraph 1, Article 280 of the FLK, does not 
refer to children because child custody defined in paragraph 2, excludes the restriction in 
paragraph 1 of the cited article. Otherwise, this restriction also applies to children for the situations 
defined in paragraph 3, Article 280 of the FLK. The exception in paragraph 3 refers to the situation 
when other persons are legally obliged to take care of the child and the situation where the 
maintenance can be realized from the child's assets.

Article 285 (Extent of maintenance) determines that financial maintenance shall be adequate to 
the conditions under which the eligible person used to live. 

Article 285 - Extent of maintenance

3. The extent of maintenance shall be adequate to the conditions under which the eligible 
person used to live. In case the situation was desolate, the maintenance should 
provide at least the minimum which is needed to maintain daily life in dignity.

4. Maintenance consists of all necessary requirements of living, including all costs of 
necessary training or education to acquire a profession.

Under the provision of Article 298, paragraph 1, of the FLK, before the amendment of the law it was 
determined that: “The spouse who has no sufficient means for financial maintenance, who is unable 
to work or cannot be employed for other reasons, has the right to financial maintenance from the 
other spouse in proportion to his financial abilities”, while after the amendment of the law through 
the provision of Article 298, paragraph 1, it is determined that: “The spouse who is unable to work 
or cannot be employed for other reasons, and does not have sufficient material means of 
subsistence has the right to alimony from the other spouse in proportion to his financial abilities”. 
The cited provisions in terms of practical application do not seem to have a large difference in 
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content and consequently it is estimated that it will not affect changes in case law. It is important 
to emphasise that the court will review the request for alimony, taking into account the provision 
of paragraph 1, Article 298 of the FLK, related to paragraph 2 of Article 298, which stipulates that: 
“The court, considering all the circumstances of the case, may refuse the request for alimony, if 
alimony is demanded by a spouse in bad faith or if he has abandoned the spouse without any 
reasonable grounds”.

Another issue in the case law is the fact that in the procedure of dissolution of marriage for the 
rejection of the request for alimony, the court suffices to ascertain the fact that one of the spouses 
lacks the will to remain in the marital relationship. However, lack of will to remain in the marital 
relationship does not mean that this spouse has no right to alimony, as the request for dissolution 
of marriage may be a consequence of violence, adultery, malicious leave, etc. This means that in 
these cases it cannot be considered that the spouse as a divorce seeker has abandoned the other 
spouse. Deterioration of the marital relationship results in the dissolution of the marriage and this 
cannot be considered as abandonment.

The Kosovo Family Law, under the provisions of Articles 299, 300, 301 and 302, has specifically 
defined the cases of obligation for alimony. Thus, Article 299 of the FLK defines the alimony for 
the care of a child, Article 300 of the FLK defines the alimony for old age, Article 301 of the FLK 
defines the alimony for illness or disability, and Article 302 of the FLK defines the alimony 
because of unemployment.

In the framework of this research, special attention has been paid to financial maintenance in 
cases where spouses have children. 

Article 299 – Alimony for the care of a child 

 A divorced spouse may claim alimony from the other spouse as long as and to the extent 
he cares for and maintains a common child and for this reason it is impossible to work.

If the spouses are divorced it means that the joint children cannot live at the same time with both 
parents, therefore, the children are entrusted to one of the spouses. In case the children are 
entrusted to one parent, then the spouse, to whom children are entrusted due to the care of the 
children, may request alimony from the other spouse. This is because during the time when the 
former spouse takes care of the child it is impossible for him/her to be employed. So, if the 
circumstance of childcare makes employment impossible, then the former spouse shall have the 
right to alimony.

In case law, in cases of alimony claims due to child custody and care, ambiguities may arise in 
alimony claims for the parent and alimony claims for the children. The courts must specifically 
address 1. the claim for alimony for the care and maintenance of children, and 2. the claim for child 
alimony. The feeding is the demand and right of the spouse, while alimony is the demand and right 
of the children.

Alimony

Parental law is a set of legal rules that regulate the relationship between parents and children, 
between the adopter and the adoptee, between relatives   and other persons of the same sex⁶⁹. In 

69 Hamdi Podvorica, cited work, p.173.
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the framework of parental law there is also parental responsibility which is also regulated by 
positive norms of the FLK, from Article 128 to 145. 

Financial maintenance of children must take into account the principles of financial maintenance 
in the provisions of Article 285 (Extent of maintenance), which determine the manner of 
determining alimony. Taking care of children by parents shall mean the responsibility of both 
parents to regularly provide the child with material goods to meet the needs of living⁷⁰ and is 
defined in Article 290 of the FLK.

Article 290 - Financial maintenance

1.  Parents are under the obligation to provide financial maintenance for their minor 
children.

2. If the child has not completed schooling until majority, parents are under the obligation 
to provide all necessary support to ensure schooling, respectively education at a 
faculty, the latest until the child is 26 years of age.

Financial maintenance of a child is a parental responsibility of both marital and extramarital 
children, as well as in cases where the parents live in family union and in cases where the parents 
do not live in family union. Parents are obliged to provide financial maintenance to minor children 
regardless of their financial situation, it is thought even when they are not employed, but have 
other means, the real possibilities of the parents should always be taken into account, even when 
generating incomes in forms other than the employment relationship. ⁷¹

Article 330 - Principles of determination of maintenance and alimony

1. The obligation to provide financial maintenance or alimony is determined in proportion 
to all means of the defendant and within the limits of the needs of the claimant.

2. The court shall consider the defendants financial situation, ability to work, factual 
possibility of employment, health condition, personal needs, legal obligations and all 
other relevant circumstances.

3. When alimony is demanded for the child, the court considers the age of the child and 
all needs for his education.

FLK, under provisions of Article 330, paragraph 1, stipulates that: “The obligation to provide 
financial maintenance or alimony is determined in proportion to all means of the defendant and within 
the limits of the needs of the claimant”. Pursuant to this provision, the court, when deciding on such 
cases, shall consider two important circumstances, namely the defendant's financial situation 
and the needs of the claimant, and in proportion to them to decide. When determining the amount 
of maintenance, the court must take into account not only the defendant's personal income, but 
also royalties and all other income realized by the defendant, as well as existing property and 
assets, because the provision stipulates that should be done in proportion to all the means of the 
defendant. In cases where alimony is demanded for the child, the court shall consider the age of 
the child and all the needs for his education.⁷²
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3. CASE LAW ANALYSIS

3.1 Division of joint property

From the practical cases reviewed during the period 2010-2020, by the Basic Court in Prishtina, it 
results that the number of cases examined and completed in this court regarding the joint 
property of spouses and its division is relatively low. From the cases investigated in the case law 
of the Basic Court in Prishtina during the period 2010-2020, it resulted that the number of cases 
were completed by court settlement, while other cases ended with the division of joint property in 
the physical form of division, or through compensation. The cases when the claims have been 
rejected in their entirety are not excluded either.

From the total number of cases found in the archives for the years 2010-2020 in the Basic Court in 
Prishtina, it resulted that 124 claims for division of property have been filed. Compared to the 
number of divorces, this figure is very low, but which also confirms the results found earlier by 
INJECT research, according to which only 38% of divorced women seek the division of joint 
property.⁷³ Of these 124 cases for the 10-year period, only 17 cases have been completed, 20 have 
been withdrawn from the lawsuit, while 87 cases are still pending. Of the unfinished cases, four (4) 
of them date since 2010, three (3) since 2011, six (6) since 2012, three (3) since 2013, six (6) since 
2014, six (6) since 2015, two (2) since 2016, fourteen (14) since 2017, nineteen (19) since 2018, 
eleven (11) of 2019 and thirteen (13) of 2020.

The research has found that the duration of proceedings for the division of marital property is 
extremely long and unacceptable. From 2010 and 2011, cases under proceeding for over 10 years, 
there are seven (7) cases still pending a decision. Out of the total 124 cases with the Basic Court in 
Prishtina, only 17 have been completed, while 87 are still waiting for an epilogue.

In the case file number C.no.882/13, concluded by court settlement on 10.03.2017, the litigants 
have agreed to divide the property acquired by joint contribution during the marriage through 
court settlement. The litigants were in a marital union from 2001 to 2007 and had two children.

In this case the division of property is done through financial compensation of the contribution to 
the creation of joint property. By a lawsuit, the claimant had requested from the court to prove that 
she is a co-owner of the property acquired during the marriage and that the defendant be obliged 
to hand it over to her in possession or use or otherwise pay the equivalent of this property, as well 
as the expenses of the contentious procedure. The claimant had requested to prove the joint 
ownership of business premises in Prishtina, of apartments in Tirana and Vlora, three vehicles as 
well as the land and house in Prishtina.

Through the expertise and agreement of the parties, the claimant was recognized the total 
compensation in the amount of EUR 23,000.00, in which case the issue of division of joint property 
was closed. Duration of the trial in this case was relatively long, because the case started in 2013 
and ended in 2017.

During the proceedings it was ascertained that the mentioned properties are on behalf of the 
defendant's father, and apartment in Vlora was bought by the defendant two years after the 
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dissolution of marriage. The expertise does not contain information about the defendant's income 
or joint property acquired during the marriage, or any information about the means by which the 
apartment in Vlora was purchased, from which period they were saved, whether they were means 
saved during the marriage or whether were generated later.

Regarding the evaluation of the claimant's contribution in the creation of the joint property, the 
financial expert has also been appointed. According to the financial expertise, it was concluded 
that the claimant was employed in the family business for a period of 39 months, earning a 
monthly income of EUR 250.00, giving her contribution as a housewife. For the evaluation of the 
claimant's contribution to the upbringing, education of children, maintenance of the house and as 
a wife, the financial expertise has taken into account the level of minimum wage set forth by the 
Economic and Social Council by three social entities, the Chamber of Commerce, the Independent 
Union Council and the Government of Kosovo, as they were provided by Decision no. 04/33, dated 
17.08.2011, which are on average EUR 150.00 per month, adding to the expertise that this is “how 
much is usually paid on average household aids in Kosovo hired by employed housewives”. 
According to the financial expertise, her contribution, as a housewife EUR 150.00 and her salary in 
the family firm EUR 250.00, sums up to a total of EUR 400.00. From this amount, it is estimated 
that EUR 150.00 were spent for self-support, which were deducted from the amount of EUR 
400.00 of the contribution and in the end its contribution for this period is calculated to be EUR 
250.00.

Whereas, for the period while she was not employed, her contribution as a housewife was 
calculated “as a city housewife, at the average level salary of unskilled workers in Kosovo” in the 
amount of EUR 300.00, while for daily self-support expenses were calculated 4 Euros, i.e. EUR 
120.00 per month. The amount of EUR 120.00 was deducted from EUR 300.00 of the contribution 
as a housewife and consequently her contribution has been assigned the value of EUR 180.00 per 
month.

In the case file number C.no.302/2007, concluded by a court decision dated 01.02.2013, the court 
of the first instance has partially approved the claim of the claimant against the defendant, and 
has confirmed that she is the owner of ½ the ideal part of the apartment, which is located in 
Prishtina. In this case, the court of second instance did not accept the conclusion of the court of the 
first instance for the division by ½ ideal parts of the apartment and decided that the division be 
made by recognizing the claimant the right of ownership in the apartment in the extent of 15.52% . 
The Supreme Court in the decision procedure according to the request for protection of legality, 
has changed the decision of the court of the second instance, and has left in force the decision of 
the court of the first instance.

In conclusion, it turns out that the Supreme Court has divided the property by accepting the 
contribution of the spouses in equal shares in accordance with the law.

3.2 Financial Maintenance

Regarding the case law for alimony cases we have addressed one case. In the case file number 
C.no.638/16, initiated by a lawsuit on 14.01.2013, the court was requested to decide on the 
dissolution of marriage, trusting of the two minor children, imposition of an interim measure, 
determination of alimony for the two minor children in the amount of EUR 200.00 per month for 

40

APPORTIONMENT OF JOINT PROPERTY AND FINANCIAL MAINTENANCE



41

each child until the legal conditions exist and the defendant is obliged to pay the claimant the 
amount of EUR 5,000.00 on behalf of alimony. This case has gone four times through the decision 
procedure with the Basic Court and Court of Appeals, the court proceedings continuing from 
14.01.2013 of filing the lawsuit with the Basic Court until 13.06.2017, when the Court of Appeals 
confirmed the fourth decision in relation to this case of the Basic Court dated 24.01.2017.

4. ASSESSMENT OF JUDICIAL DECISIONS COMPLIANCE WITH THE LEGAL PROVISIONS

4.1 Division of joint property and financial maintenance

Court proceeding for the division of joint property is initiated by one or both spouses (both 
spouses when filing a lawsuit and a counter-claim) in cases where one or both spouses want to 
divide the joint property, but have not found their understanding to make the division in out-of-
court proceedings.

Provision of Article 54, paragraph 2 of the FLK, stipulates that: “The competent court shall also 
decide in case of disputes regarding the spouses' share provided for in this Article”. This means that in 
any case where spouses cannot reach an agreement on the evaluation of joint property, then it is 
the competent court which, at the request of one of the parties, will review and decide on the 
disputed case.

FLK, through provisions of Article 56, has regulated this issue, where paragraph 1 of Article 56 
stipulates that: “Apportioning of the spouses' joint property may be requested during marriage and 
upon its termination”, while paragraph 2 of the same article stipulates that: “Persons eligible to 
demand apportioning of joint property are: spouses, successors of a dead spouse or of a spouse 
announced to be dead and from the creditor of one of the spouses, if the request of the creditor cannot 
be realized from the separate property of that spouse”.

The joint property of the spouses can be divided at the request of one of the spouses or according 
to their joint agreement.⁷⁴ Article 53 (Apportioning by agreement) stipulates that: “Spouses, at any 
time may apportion their joint property by agreement”, but this agreement, according to paragraph 
3, “shall be concluded in writing, in accordance with the formal requirements defined by the 
applicable property law for conclusion of such agreements”. The cited provision stipulates that for 
the division or apportioning of joint property by agreement it is important to meet both conditions. 
The agreement for the divided shares must be made in writing.

DIVISION OF JOINT PROPERTY IN CASES OF DISPUTE

The agreement for the division of joint property is a legal opportunity which in real life is not used 
much because usually the division of the property of the spouses is done at the stage when their 
relationship is at a critical point, therefore there are disputes for the division of property. In cases 
where there is no agreement on the division of property, the FLK in the provision of Article 54 
stipulates that it shall be decided upon by the court.

74 Bedri Bahtiri, National and International Aspects of the Marital Property Regime of Spouses, Prishtina 
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Article 54 - Evaluation of joint property in case of non-agreement

1. When the agreement is not reached while the share of each spouse belongs to the joint 
property, it shall be decided upon by the court. The decision shall be based on the 
spouses contribution, by evaluating all circumstances and considering not only 
personal income and other revenues of each spouse, but assistance of one spouse 
provided to the other spouse, i.e. children's care, conduct of housework, care and 
maintenance of property and any other form of work and co-operation pertaining to 
the administration, maintenance and increase of joint property.

2. The competent court shall also decide in case of disputes regarding the spouses' share 
provided for in this Article.

In the case law, but also in the relevant commentary of the Family Law, the treatment of this part of 
the legal regulation has revealed some difficulties, which have resulted in confusion about the 
provisions and the correct way of interpretation, resulting in lengthy procedures and in 
incomprehensible court decisions. Based on the analysis of the provisions and comparison with 
the case law, this has occurred as a result of poor interpretation of relevant provisions of Article 47 
(Joint Property), Article 54 (Evaluation of joint property in case of non-agreement) and Article 55 
(Determination of shares).

Initially, as we discussed above, from Article 47 the word “work” was interpreted only as an 
economic category which brings incomes, excluding unpaid work at home of one spouse due to 
the possibility of being understood as work. Moreover, not even paragraph 4 of Article 47, which 
stipulates that: “Spouses are joint owners in equal shares of the joint property unless otherwise 
agreed on”, in case law is not taken into account. For agreements it is specified in Article 53 that they 
“shall be concluded in writing”.

It should also be noted that Article 55 (Determination of shares) does not find application in case 
law, despite the provisions of this article, - related to Article 47, paragraph 4 (“Spouses are joint 
owners in equal shares of the joint property unless otherwise agreed on”) - clearly regulate in which 
case more than half of the property may be claimed, which is only when there is a separate 
property of the person within the joint property.

Article 55 - Determination of shares

1. The share of property of the spouses shall be determined using the same criteria as 
established in article 54 (1).

2. The largest share of the spouse in a determined object or determined right, may be 
determined by court only if that object or right, economically is independent compared 
to other objects and rights of the joint property and the spouse, for obtaining such 
object or right, has largely participated with income from his separate property.

3. The spouse, who after the cease of the marital community increases the value of 
objects from the joint property by investment, has the right to claim remuneration from 
the other spouse, if investments were necessary and useful. Remuneration shall be in 
proportion with his share in the object.

4. The other spouse may be released from such obligation, if he accepts to receive the 
largest share of that object in proportion with the investments made.
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During the analysis of court decisions, it can be concluded that a case law has been established 
for the division of property, which is mainly based on Article 54, which deals with the evaluation of 
joint property. This article in the case law has been interpreted as if it gave one of the spouses the 
right to disagree with the equal division of the joint property, but to claim that his share should be 
greater because his contribution is higher, even in cases where there is no separate property. 
Thus, in case law, as currently applied, if one spouse does not agree with the equal division of the 
joint property, but invokes only the “division based on the spouses' contribution”, the courts allow 
this request. If provisions of Articles 47, 54 and 55 of the FLK are interpreted in logical, systematic 
and holistic manner, and if an in-depth analysis is made, we reach to a conclusion that the 
ambiguity is created for several reasons. One reason has to do with the misinterpretation of the 
word “contribution”, which we have discussed above in the case of finding that the law does not 
distinguish the words “contribution” and “work” in cases where there is no separate property.

The other reason for the ambiguity regarding Article 54 has to do with the misinterpretation of the 
title of the article “Evaluation of joint property in case of non-agreement”, because it is interpreted 
as if this article provides for the evaluation of contributions in the sense that unpaid work is 
assigned a certain monetary value by the courts, being that unpaid work was not considered to 
have the same significance for determination of shares when dividing joint property as paid work. 
But for such an interpretation that would differentiate between paid or unpaid work, or between 
the amounts of income of the spouses, within the law there are no legal provisions.

Therefore, this article has been applied as if it were the only article for the division of joint property 
as well as for the determination of shares, despite the fact that the determination of shares is 
regulated by Article 55, where paragraph 2 stipulates that: “The largest share of the spouse in a 
determined object or determined right, may be determined by court only if that object or right, 
economically is independent compared to other objects and rights of the joint property and the 
spouse, for obtaining such object or right, has largely participated with income from his separate 
property”.

Article 55 regulates the determination of shares of the joint property. In case law, this article has 
not been taken into account at all when dividing property and claims for a larger share of one 
party, because in practice this article has been interpreted as referring only to the division of 
assets, and neglecting that the article speaks not only for the most part in an asset, but also in a 
certain right, which includes the right to joint property. Also, this article belongs to the legal part of 
regulating the division of property according to the logical order of the provisions, considering 
that immediately after Article 54 on the evaluation of the joint property it is Article 55, which 
regulates the determination of shares of each spouse in that property, and requires that in order to 
meet a larger share there must be a separate property of claimants.

Thus, the confusion about the fair division of shares of the joint property results from a 
misinterpretation of Article 54 and due to lack of a logical and systematic interpretation of the 
provisions, which would rightly relate to Articles 47, 54 and 55. Circumventing provisions of 
Article 47, paragraphs 4 and 55, paragraph 2, the courts have focused exclusively on Article 54. 
This article has been erroneously interpreted as determining the right and competence of the 
courts to determine the value of unpaid household work. Consequently, if one spouse has worked 
and the other has not, and neither has separate proven properties, there are still cases where the 
employed spouse exploits the confusion created relating these issues, and demands that the 
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division of property be done “based on the spouses' contribution”, given the fact that courts have 
established a case law to be issued in the valorisation of unpaid work, which means that the work 
of the household is assigned a certain negligible monetary value without having a legal provision 
that determines this way of determination.

This fact suggests that the courts interpret the title of Article 54 “Evaluation of joint property” in a 
sense to assign a certain monetary or financial value to the spouses' contributions, i.e. as if the title 
were “Evaluation of contributions”. However, Article 54 does not give any concrete indication that 
it should be understood as a provision that allows the court to set a value for the contributions, 
because it does not define transparent parameters or criteria, based on which the economic 
valorisation of the unpaid household/work contribution could be done.

Article 54 “Evaluation of joint property” can have no meaning other than that the joint property 
must be evaluated, which means that the volume or total amount of joint property, separated from 
the separate property, must be determined and take a decision for equal division of joint property, 
without distinguishing between different forms of contribution/work.

Article 54 does not contain in any part an instruction for “evaluation of contributions”, but 
stipulates that the decision shall be based on the spouses contribution, taking into account all the 
circumstances, and not “only personal income and other incomes of each spouse”, but also the non-
material contribution, and thus, this provision has in fact equalized the importance of the spouses' 
contributions and implies that the law does not distinguish income contribution and other types of 
unpaid contributions during the division of joint property. Related to Articles 47 and 55, Article 54 
implies that the only legal way of division of property is in equal share in cases where there is no 
other prior agreement and there is no separate property. This is evidenced by Article 55, which 
explicitly specifies that a larger share may be claimed only by that spouse who has separate 
property. Separate property must of course be proved, whether inherited, donated or acquired in 
some other lawful form. If there is no evidence of separate property, the courts have no legal basis 
to issue a request to one of the spouses to make “evaluation of contribution”, as happens in 
practice, because the “evaluation of contribution” does not exist as an institution or as definition in 
any part of the law. There is no legal provision, which explicitly allows a monetary evaluation of 
the unpaid contribution, even this cannot be done and is illegal, because the law has defined the 
equal division of joint property and has equalized the importance of different types of 
contributions. If there was such a right, that the unpaid work be valorised, that right would have 
been defined by law or by transparent parameters on the amount of monetary value, but even in 
this case it would be problematic, because in the way and the amount as the household is valued 
in our courts with about EUR 100-150 per month, this would in the start be against gender 
equality, because it is women who give birth to children and because of this they are forced to stay 
at home to take care for the children, and thus you are unable to work freely and without 
interruption. It is for this reason that the law has equalized the contributions in Article 54, treating 
them as indistinguishable in terms of economic or monetary value, and in Article 47 has 
determined that the joint property is divided into equal shares. The separate property naturally 
remains to the one, to whom it belongs.

Before the beginning of the division, the court has the duty first to determine the amount of the 
joint property that should be divided.⁷⁵ So the judge first clears the calculations between the joint 

75 Hamdi Podvorica, Family Law, Prishtina 2011, p.250

APPORTIONMENT OF JOINT PROPERTY AND FINANCIAL MAINTENANCE



45

property of the spouses and their separate property.⁷⁶ When deciding on the division of joint 
property, the court takes into account all the circumstances in the marital life of spouses, and is 
not limited only to the financial contribution, such as personal income and other monetary income 
of each spouse, but also assistance of one spouse provided to the other spouse.

For the evaluation of the joint property, the court can, even without the proposal of the parties, 
take the evidence with relevant expertise in order to ascertain the facts of what volume the joint 
property has, and what the shares of the separate property are. This is also the meaning of Article 
54 “Evaluation of joint property”, i.e. to ascertain the amount or volume of joint property. In 
addition to expert evidence, the court may obtain other ex officio evidence, such as documents 
from institutions like cadastre, banks, central bank, etc., when the party claiming a right does not 
have access to that documentation and it is not available from the defendant. This is regulated by 
Article 332 of the Law on Contested Procedure, which clarifies the probative value of documents.

There is a practice that courts ask for evidence from the party that has contributed with the 
household work, starting from the erroneous interpretation of the provisions with the opinion that 
a value should be assigned to different contributions. This way of interpretation, as we noted 
above, has no legal basis. On the other hand, to ask for evidences of unpaid work is illogical and 
unfair, given that household works cannot be materially substantiated, other than the fact of 
years of marriage.

Another issue that needs to be raised is addressing of Article 91 in case law. This article regulates 
the situation when one spouse has worked or brought separate property in the marriage and 
therefore the share he possesses from the joint property is greater. As we have mentioned, the 
separate property is not divided, but remains with the spouse who possesses that separate 
property. However, savings from the paid work, i.e. the financial contribution of one spouse should 
be divided into equal shares and compensation is made in cash. Consequently, even in cases 
where a house has been built from the income of one spouse, in case of division of property, half of 
the value of the house must be compensated in cash to the party leaving the house. There are no 
legal provisions in the FLK for a division or compensation with other values   or parameters.

From the analysis of the case file number C.no.638/16 the shortcomings and illegality of court 
decisions are clearly visible. In particular, the decisions of the Court of Appeals are not 
substantiated in law and there is no acceptable and transparent reasoning. In the first decision, 
the Court of Appeals considers the amount of EUR 200.00 per one child (EUR 400 in total) as high, 
and states that “This court considers that the amount of EUR 100.00 per each child is sufficient to 
meet the requirements not only of the primary school child, but also for the requirements of all 
children”. It is not reasoned on the basis of what measurements or parameters the Court of 
Appeals finds that EUR 100.00 is a sufficient amount. Furthermore, it is clear that to the Court of 
Appeals provisions of Articles 285, 299, 305 and 330 of the FLK are unknown, unclear or 
incomprehensible, which explicitly specify that in cases of care for minor children, the custodian 
parent is entitled to alimony, so there is no need to take evidence of either the ability or the 
possibility of employment, and that the amount of feeding and alimony is made according to living 
standards during marital relationship. The standard of living in marital relationship means that the 
quality of life should not change for the mother and children in cases of divorce, if the financial 

Law and case law in Albania, Kosovo, Montenegro, North Macedonia and Serbia

76 Gani Uruçi, Handbook on Inheritance and Family Law, 2011, p. 138.



46

conditions of the defendant exist. Unfortunately, courts often decide based on the standard of 
living in Kosovo, thus violating the provisions of Article 285 and Article 305 of the Family Law of 
Kosovo. 

In this case it can be noted that in the decisions of the Basic Court, as well as in the decisions of the 
Court of Appeals, the amount of alimony of EUR 200.00 for two children and EUR 60.00 for the 
mother is considered sufficient, despite the fact that EUR 260.00 in total for three people for living, 
compared to EUR 656.15 for only one person, the defendant (out of total salary of EUR 916.15 – 
EUR 260.00), is a considerable difference. The defendant had not resolved the housing issue, but 
she resided with her mother and was unemployed. The decision on these amounts for the 
claimant with the children and the defendant under these circumstances and facts is not 
reasoned and ungrounded in law. 

Although the legal basis in this case was in favour of the claimant's claim, the courts of both 
instances were influenced by the respondent's claims and violated the legal provisions regarding 
the right to food for child care and the extension of alimony and food. Even the Court of Appeals 
overturned even in the first time the decision of the Basic Court for EUR 50.00  alimony for the 
mother on the grounds that the Basic Court did not take into account the ability and possibility of 
employment of the claimant and did not consider that the respondent not be brought into a 
situation where he would not be able to financially care for  himself. It becomes  clear in this case 
that in none of the decisions of the Court of Appeals the relevant provision of Article 299 of the FLK 
(Child Care Alimony) was respected, which stipulates that “the divorced spouse may request 
alimony from the other spouse while he / she will take care and keep their child, and therefore it 
becomes impossible for him/her to work.” The Court of Appeals, in its next refusal of alimony, in its 
third decision in this case, reasons that the Basic Court did not take into account Article 330 and 
the claimant's ability to work and made a mistake to be satisfied only with the finding that the 
claimant is unemployed. With this reasoning, the right from article 299 (Alimony for the care of a 
child) is violated, claiming that the claimant must work, but that this is a legal violation, because 
the law stipulates differently.

Even in the fourth decision of the Basic Court dated 24.01.2017 it is clearly noted that the court 
does not follow the legal basis of provision 299 (Alimony for the care of a child), because in the 
reasoning of the rejection of the claims of the respondent it says that the claims of the respondent 
are rejected "because the respondent did not provide any evidence to the court that the claimant 
was not interested in finding a job or the same has eventually picked a job or refused it. 
Furthermore, the claimant went to the Regional Employment Center in Prishtina”. The court in 
this case should not go into this type of reasoning, because the claimant is entitled to alimony 
under Article 299 for childcare until they are of mature age, and should not accept pressure from 
the respondent or the courts that the parent who is taking care of the child be obliged to work, 
being forced to neglect the child care due to lack of finances,

In practice, only in rare cases is alimony assigned for the custodian parent, and in those cases with 
a small volume. The volume was not based on the respondent's conditions and the  claimant's 
needs, but in most cases they set the amount at EUR 50.00 to EUR 100.00, but without making 
clear the calculation method or the legal basis for that amount. For this reason, the custodial 
parent of minor children is forced to look for a job in order to ensure survival and a dignified life for 
the children, although often it would not have been necessary at all, because the respondent 
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party had sufficient opportunities to provide such a life for the children and the custodial parent, 
as guaranteed by law. Even in the concrete case discussed, the decision of the court for only EUR 
200.00 alimony for two children and in the absence of payment of alimony for the mother has 
made life unaffordable for the mother with two children with only EUR 200.00, especially 
considering that the respondent had the financial means. Therefore, certainly, she was forced to 
look for a job to survive and thus parental care for children was made impossible due to non-
realization of the rights and the law before the courts. But it is not taken into account that if the 
parent works and cannot take care of the children, those children cannot be left all alone, 
therefore a person must be  paid to take care of them, which turns out that a certain amount of the 
salary must be spent for paying  for child care. Thus, the custodial parent in these cases pays 
someone else for child care, which according to the law, the parent itself should have been paid for 
the child care through alimony, as defined by provisions 299, 285, 305 and 330 of FLK. 

5. CONCLUSION AND RECOMMENDATIONS 

Based on the thorough analysis of cases in this research we draw the following conclusions / 
recommendations:

v The division of property in the courts is done according to different standards. It is 
recommended that courts intensify communication between them, engage in joint training 
so that judges can develop the skills to competently review such cases, to professionally 
investigate factual and legal circumstances, and to decide objectively.

v From the analysed cases, it has been ascertained the manner of determining the monetary 
value of the household contribution based on financial expertise, which assigns the value 
of a minimum wage, which is not regulated by law. It is recommended that the Judicial 
Council, the Supreme Court and the Ministry of Justice issue circulars and instructions 
which will prohibit this unjustified way of valuing provisions for the household 
contribution.

v In the case law, it is observed that the courts give the right to the parties to challenge the 
equal division of the joint property even in cases when there is no separate property. The 
Family Law regulates the right to claim a larger share in Article 55 only in cases where 
special property exists. It is recommended that the Judicial Council, the Supreme Court and 
the Ministry of Justice issue circulars and instructions which will emphasize that the right 
to a larger share is guaranteed only when the claimant proves that the claim is based on the 
provision of Article 55, i.e. the existence of separate property.

v Cash compensation under Article 91 relates to the division of joint property created during 
the marriage, which is in the possession of one of the spouses. Although the savings can be 
in the name of only one spouse, they represent joint property, and according to Kosovo 
legislation, the joint property must be divided into equal parts. It is recommended that 
courts organize training to increase the capacity of judges to recognize and properly 
implement these provisions.

v Claims are often made for cash compensation. Financial compensation is only one way of 
exercising the right to property created during marriage, but it does not mean that it is the 
best way. It is recommended to raise awareness that claims for division of joint property be 
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submitted with a request for proof of co-ownership first, and then the parts should be 
assigned.

v From the researched cases it is concluded that the duration of such processes is relatively 
long. It is recommended that courts, due to the impact that these issues have on human 
rights, give priority to the review of cases according to the standards for a fair and timely 
trial.

v In the analysed cases it is concluded that one of the challenges is the inadequate and 
unprofessional representation of the parties in court proceedings. It is recommended that 
the Kosovo bar association organizes specific trainings for lawyers of specialized profiles 
for family matters in order to increase the professional skills so that cases of this nature are 
presented and represented professionally before the court.

v With regard to alimony, from the researched cases it is found that the case law is very poor 
as the number of cases initiated according to the requests of the ex-spouses for alimony is 
very small. It is recommended that courts of all levels intensify communication, conduct 
joint training as the best way to build capacity for such cases to be reviewed and decided 
responsibly and professionally.

v As with food, same with alimony, the courts do not adhere to the legal provisions regarding 
the volume of financial maintenance and alimony, which stipulate that the volume is set 
according to the standard in marriage. It is recommended to conduct trainings to increase 
the capacity of courts and lawyers in this area.
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IV. MONTENEGRO

77 The Family Law entered into force in 2007.
78 Action Plan for achieving gender equality (2017-2021).

1. LEGAL FRAMEWORK FOR THE DIVISION OF JOINT PROPERTY AND FINANCIAL 
MAINTENANCE

1.1 Division of marital property

The division of joint property between spouses and alimony are issues that are regulated through 
a set of norms which guarantee justice and dignity for the parties.

The regulation of relations between ex-spouses, especially the financial part that has to do with 
the division of property, the financial maintenance of each other after the separation or as it is 
otherwise known food or alimony, is especially important for the protection of women's rights 
which after a divorce encounter difficulties in the social aspect, especially the economic one.

In fact, in order to elaborate on this part, we must first dwell on the guarantee given by the 
Constitution of Montenegro and other respective laws, in the treatment and provision of equal 
conditions. The Constitution, as the highest legal act, protects and guarantees the rights of both 
genders, although inequality between men and women is still a scar of society not only in 
Montenegro, but throughout the Western Balkans and beyond.

Article 18 of the constitution states that "the state guarantees equality between women and men, as 
well as develops policies for equal opportunities". Not only this article, but also the part of the 
chapter that talks about economic, social and cultural rights and freedoms, treats the property as 
a guaranteed right, while marriage as an institution based on equality between spouses.

One of the main laws governing the division of property, alimony and other rights arising between 
spouses is the Family Law.According to Article 56 of the Family Law⁷⁷, spouses can seek divorce in 
cases where their marital relationship is severely and permanently broken or when the purpose 
of the marriage is not achieved for some other reason. Article 57 of the same law states that when 
the request for separation of the spouses is mutual, the same are obliged to submit in writing 
through an agreement, the division of joint property and the exercise of parental rights. In this 
regard, the division of joint property of spouses in Montenegro is regulated in a separate chapter 
of this law.

Data on the division of property in Montenegro

The lack of economic independence of women is one of the problems that makes them even more 
dependent on men. In addition, financial stability is one of the preconditions for gender equality. In 
this sense, Montenegro has also drafted an Action Plan for Gender Equality for  2017-2021.⁷⁸ 
Actions that are foreseen to be undertaken by the state of Montenegro according to this plan are 
based on international principles in terms of ensuring gender equality. 

According to this document, the percentage of property under women's name is very low, women 
own 4% of houses, 8% of land and 14% of wooden houses (camp houses). Lack of items owned by 
women, causes discrimination and insecurity in the continuation of their lives even in marital 
union and especially after a divorce.
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Another thing that is considered worrying in Montenegro, are the statistics that show the situation 
of women in every sphere of life, whether in employment, education, etc. Women, who make up 
50.5% of Montenegro's population, face fundamental human rights violations on a daily basis, 
one of which is the right to property, which is denied to them both while in the father's house and 
that of the husband. The patriarchal system still lives on in society and the issue especially of the 
division of property, still remains an indisputable right of men. Girls, on the other hand, continue to 
be victims of prejudice, in cases where they try to get the right that belongs to them by law, which 
is the division of family property equally for all children, regardless of gender. ⁷⁹ To make it clearer, 
in 2011, there were 3,528 marriages and 471 divorces in Montenegro. In this regard, the number of 
divorces from this year onwards has increased even more, where in the last measurements, 
during 2019, 3,523 marriages were concluded and 841 divorces occurred, in which case the 
number of divorces as can be seen is doubled.

1.2 Obligation for alimony

Financial support, alimony or as it is otherwise known, food represents the right to maintenance 
by other persons, in cases when they do not have sufficient living conditions. In other words, the 
maintenance of family members is a right for the person in need and an obligation for the 
caregiver. In case the members themselves do not have the possibility to support each other 
according to this obligation, then the institutions have the obligation to cover the expenses for 
such persons. According to Article 253 of the Family Law, family members cannot waive the 
obligation to financially support another family member, in cases where there is such a need and 
as such has no legal effect.

The Family Law has regulated in more detail, especially the part of supporting the spouse when 
he / she is in need and has poor financial conditions, in Articles 262 and 263. According to Article 
263, a spouse who has insufficient means to live, is unable to work or cannot be employed, is entitled 
to be supported by its spouse, in proportion to his financial means. This right for one party and 
obligation for the other party, of course, must be decided in court, which must take into account all 
the circumstances that led to their separation, as well as the time during which they were married.

The financial maintenance of the spouse or alimony is usually requested together with the 
request or during the divorce proceedings, but exceptionally the spouse in need may request 
such a thing through a special court process, provided no more than one year has passed since the 
divorce, and the conditions in which she finds himself/herself are as a result of events that 
occurred before the couple divorced. An example is the injury at work of one spouse, during the 
time they were married, after which the later lost the ability to work, but only if the consequences 
of this injury last until the end of the main hearing in the court case for financial maintenance.

It is worth noting that, according to Article 264 of the Family Law, if the marital union has been 
permanently dissolved and if the spouses have been instructed for many years to provide their 
means of subsistence on their own, and such a situation has lasted until divorce, the court taking 
into account all the circumstances of the case, may reject the request for alimony..

79 Statistics Office in Montenegro, Sklopljen i razvedeni brakovi, Crna Gora, Marriages and Divorces in 
Montenegro. 
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2. JUDICIAL PROCEDURE AND INTERPRETATION OF PROVISIONS ON THE DIVISION OF 
JOINT PROPERTY AND FINANCIAL SUPPORT

2.1 Division of joint property

Division of property between spouses

Pursuant to Article 295 of the Family Law, the division of the joint property of the spouses may be 
requested during the marriage and after its dissolution. In Montenegro, for spouses, there are two 
types of property, separate property and joint property. To make the division of property clearer, 
we will explain in brief, what one contains and what the other one contains. The separate property 
includes all the material goods, property and other property that the spouse had before the 
marriage, as well as the property acquired during the marriage through a gift, inheritance, etc., as 
well as that part that is divided from the joint property. This part is regulated by Article 285 of the 
Family Law. So, as a separate property, it can be the property that a spouse has prior the marriage, 
regardless of whether the property was acquired through work, or through a transaction, e.g. after 
the sale of an apartment which was from its separate property.

Whereas, for the gifts that are made during the marriage, there are certain criteria whether they 
will enter as part of the separate property or as a joint property. The criteria are the type and value 
of the gift, as well as who the giver is, if the latter is a relative of one or the other spouse. If the 
criteria are not met, the gift becomes joint property.

Separate property is also considered the spouses' savings prior to marriage, rent, interest, 
compensation of property damage, damage which is caused to the separate property of one 
spouse, compensation made for non-property damage, whether from physical, mental injuries, 
where one spouse has been as an injured party, living insurance through an insurance company, 
etc. In addition, liabilities are also separate, in cases where they relate to their separate assets. An 
example of this is the property tax that must be paid by the same spouse that has the separate 
property or the repayment of debts taken before the marriage.

Joint property is considered such despite the fact that only one of them (spouses) may be 
employed. For example, if a married couple buys a house, despite the fact that only one of them 
has a salary income, the house will be included in the share of the joint property. Intellectual 
property income, as well as gains from game of chance are also included in joint property, 
provided that the gains have taken place during the marital union.

The joint property of the spouses is registered in the real estate registers in the name of both 
spouses. In cases where the name of only one of them appears, it will still be considered that it is 
owned by both spouses. The only exceptions here are situations when the spouses have entered 
into a separate contract for the registration of real estate. There are also cases when the spouses, 
in these registers, register the joint property in certain parts, in cases in which it is considered that 
the same have divided their joint property by agreement in this way.

After the separation of a couple, the most sensitive part, in addition to gaining the right of custody 
of children, which is primary when the spouses have children, is also the issue of division of the 
joint property. 

According to Article 293 of the Family Law, spouses can share the joint property through a written 
agreement. However, if such an agreement is not made, then according to Article 294 of this law, 

Law and case law in Albania, Kosovo, Montenegro, North Macedonia and Serbia



52

the property is divided by a court decision during the marriage or after the divorce, depending on 
when they request such a thing. The joint property of the spouses is divided in equal parts, except 
in cases when one of the spouses requests and proves that his / her contribution is higher. 
However, the law stipulates that in determining the share for each spouse, not only the amount of 
income and earnings should be taken into account, but the support that each spouse provides to 
another in raising children, taking care of the house, preparing of food, and any work in the 
increase of the joint property.

In practice, income from salaries or any other source can be easily proven in court, unlike indirect 
contributions, which include raising children, household work, and so on. Indirect contribution in 
most cases is provided by women, therefore in cases where the property is divided in court, they 
have a necessarily unfavourable position, precisely because it is more difficult to prove. Among 
the factors that affect the apportioning of joint property are certainly the number of children, 
living in the village or in the city, etc.

In addition to the parts belonging to them, the legal provisions also regulate the belonging of 
things that are directly related to one or the other spouse, which is regulated by Article 296 of the 
law. An example of this can be found in the professions of spouses. If one spouse is a dentist, all the 
means that enable him / her to perform this profession belong to the same. This also applies to 
other means that are inseparable from the profession and self of one or the other spouse. 
However, an exception occurs in cases where the value of these items is much greater than the 
value of the entire joint property. So, in this case, those good are also divided, unless the same 
compensates them with other goods.

In addition to the rights, which in this case are property rights, the spouses also carry obligations 
under Articles 299 and 300 of the Family Law. So, every spouse who has entered into obligations 
before or after marriage is liable either with the separate property or with the property that 
belongs to them from the joint property. This responsibility belongs to the spouses either for the 
expenses that have been made regarding the separate or even the joint property, as well as the 
obligations that may arise towards third parties. Reimbursement of expenses incurred for a 
property of either spouse may be claimed through the second provision of Article 300, which 
states that, “The spouse, who out of his separate property covers the joint liabilities, shall be 
entitled to request the other spouse to compensate for his/her part of the liabilities”.

Another issue that affects the division of property is the gifts. According to Article 304 of the 
Family Law, gifts made by spouses to each other are not returned, " f a marriage ceases to exist 
through divorce or annulment, the gifts that the spouses gave to each other before entering into 
marriage or during the marriage shall not be returned." However, the gift is returned to the giver 
only in cases when it has a disproportionately greater value than his own special property. But, if 
the recipient of the gift has a difficult economic situation with receiving the gift, then the same is 
left to him.

The Family Law does not regulate only the part of division of property from a marriage, but with 
special provisions, respectively in its Article 306, the property relations of persons from an 
extramarital union are also regulated. This provision states that, " property acquired through the 
work of persons in an extramarital union is considered to be their joint property".
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2.2 Alimony obligation

Financial support of family members is a right and obligation in Montenegro, which is regulated 
by Article 253 of the Family Law. The first paragraph of this article states that, "the support of 
family members and other relatives is their obligation and right." Certainly, in cases where family 
members can not support each other financially, then this obligation is assumed by the relevant 
state bodies.

In this sense, the provisions from Article 254 to Article 261 have regulated the issue of the 
obligation of financial maintenance between parents to children and vice versa, between 
stepfather/stepmother and stepchildren and vice versa, between sisters and brothers, 
grandparents to grandchildren and vice versa. And, in cases where maintenance is requested, the 
court takes into account the financial situation of the person requesting maintenance, his or her 
health status, job opportunities and abilities and other relevant circumstances that determine the 
need.

Due to the focus of the research, financial maintenance will only address the maintenance of the 
spouse after their separation and the parental obligation to the children in the event of divorce. 
According to Article 254 of the Family Law, "parents are obliged to take care of their children and 
educate them until the age of 26". Whereas, with article 255, even after this age, in case the child 
has health problems, is physically incapacitated or has mental problems, and when the same is 
incapable of work and does not have sufficient health means, the parents are obliged to continue 
this maintenance until such circumstances exist. And, even if one or the other parent is deprived of 
parental rights, according to Article 256 this does not release him / her from the obligation to 
maintain his / her child. It is an interesting fact that parents who are deprived of parental rights 
may be denied the right of maintenance that the child owes to the parent (Article 257)

On the other hand, a special chapter is devoted to maintenance of the spouse in need. According to 
Article 262, " a spouse who does not have sufficient means for living, who does not have the 
capacity to work or who cannot get employment is entitled to alimony provided by his/her 
spouse, in proportion to his/her financial circumstances." This maintenance can be rejected by the 
court if the spouse requesting maintenance has behaved rudely during the marital life, has also 
left the spouse for no reason or in case the maintenance of the other spouse puts him in an 
unfavorable position. Maintenance may be sought during the divorce period, but in the event that 
this has not been possible, the request may be made within one year of the divorce.

Meanwhile, under Article 265 of the Family Law, the court may also decide that the maintenance 
obligation extend for a certain period of time until the plaintiff is able to provide other means of 
subsistence. If the marriage between a couple has been short-lived, the court may, taking into 
account all the circumstances, decide that the maintenance obligation should last for a certain 
period of time, or reject the request altogether. This will again be decided by the court, which will 
assess the circumstances of the plaintiff's financial situation.

In addition to gaining this right, the law in its article 266 has provided for the possibility of losing 
this right. Thus, the right of maintenance as a right the plaintiff spouse loses in some cases, such 
as: in cases when the conditions under Article 262 mentioned above cease, in cases where the 
period of time during which maintenance is provided expires, when the ex-spouse who enjoys this 
right remarries or enters into an extramarital union, as well as in cases where the court finds that 
the person receiving alimony has become unworthy to enjoy that right.
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Due to the equality of marital and extramarital unions, the law has provided for the right to 
alimony even for the latter (Article 268 of the Family Law). The loss of this right is similar to the 
case of spouses from a marital union, which is specified in Article 270 of the Family Law.

Failure to provide financial support as a criminal offense

One of the problems that should be mentioned is the non-enforcement of court decisions 
regarding the obligation to support another person financially. Such an action is an incriminating 
act in Montenegro. Article 221, paragraph 1 of the Criminal Code of Montenegro, states that, 
“Whoever fails to pay maintenance for a person they are obliged to maintain under law, where such 
duty is laid down by an enforceable court decision or an enforceable settlement before a court of law 
or other competent body, in the amount and in the manner specified by the decision or the settlement, 
shall be punished by a fine or a prison sentence for a term not exceeding two years”. According to 
paragraph 3 of the same article, in cases when as a result of this criminal offense grave 
consequences have been caused to the recipient of financial assistance by the maintainer, the 
latter may be punished by a prison sentence for a term from six (6) months to five (5) years. .

3. ANALYSIS OF CASE LAW

3.1 Apportion of joint property 

The case when a high court changes the judgment of the first instance in favour of the husband

On March 20, 2018, with Judgment P.br.881 / 17-14⁸⁰ of the Bar Court, financial support was 
decided for the child born from the marital union between SD and RB, and the joint property of the 
spouses was divided.

The lawsuit in this litigation was filed on June 10, 2014, which lasted about four years until it was 
resolved. The judgment of this court had forced the defendant to pay a monthly amount of 100 
euros in the name of child support, a sum that must be paid from the day the lawsuit was filed. In 
addition to alimony, part of the lawsuit was the division of property between the spouses.

At this point, the court of first instance, according to the wife's lawsuit, had divided both the house 
and the garden equally between the husband and wife. However, after the husband had referred 
the case to the high court through the lawsuit, it was partially approved (only on this point) and the 
second enacting clause of the first instance judgment was amended. The Supreme Court with 
Judgment Gž.br.2828 / 18-14⁸¹ had decided that the ex-wife should not own half of the house and 
the garden, but only half of the second floor.

According to the court reasoning, even though they had bought the one floor house and the 
garden yard during the time they were married, the same real estate had been bought with the 
money of the husband's mother, who had sold her house and bought it for her son. For this reason 
it was not considered by the court as property acquired by the spouses. The woman had claimed 
half of the house because she has invested in renovation and construction of an additional floor, 

80 Dated 05.11.2018. 
81 https://sudovi.me/vspg/odluka/313041?fbclid=IwAR22vd6PBy_Zk3qTgNjc64BUHunaZuAGqYvaTgb

_8MJRK6tsTt1bDOwwBbg

APPORTIONMENT OF JOINT PROPERTY AND FINANCIAL MAINTENANCE

https://sudovi.me/vspg/odluka/313041?fbclid=IwAR22vd6PBy_Zk3qTgNjc64BUHunaZuAGqYvaTgb_8MJRK6tsTt1bDOwwBbg
https://sudovi.me/vspg/odluka/313041?fbclid=IwAR22vd6PBy_Zk3qTgNjc64BUHunaZuAGqYvaTgb_8MJRK6tsTt1bDOwwBbg


55

which has increased the value of the house, as they later rented out the rooms. So the woman 
received only half of the built floor.

The case when the court of second instance confirms the judgment of the first instance in favour of 
the woman

In 2018, the High Court of Podgorica through Judgment Gž.br.3850 / 2018⁸² had rejected the 
appeal of plaintiff AR (ex-housband) filed against the judgment⁸³ of the first instance, the Basic 
Court in Kotor.

This basic court had given the right to the ex-wife JM, who in this case had been a plaintiff, and who 
had filed her lawsuit against the ex-husband regarding the division of the joint property. Plaintiff 
JM was assigned the right of ownership over 5/6 of the apartment by the court, an apartment 
which has a space of 64m2. The reasoning of the court states that, after administering the 
evidence, the plaintiff proved that her contribution to the purchase of the joint property was 
significantly higher than the contribution of the respondent, in which case the joint property was 
divided according to the contribution of each. The plaintiff had testified through the evidence and 
testimonies of witnesses that the money had been given to her by her parents and sister, to help 
her with the loan installments.

On the other hand, the allegations of the respondent that he had contributed with the money that 
his father had given him as a gift, he had not substantiated with evidence before the court. Among 
other things, the court had obliged the respondent to pay the court costs in the amount of € 
3,750.00. The couple had been married since 1986, in 1990 they had twin children, while in 2006 
they were divorced.

The case when the real estate of the ex-spouses is divided into equal parts

Even in this case, the Supreme Court in Podgorica⁸⁴ as a second instance dismissed as unfounded 
the claim of plaintiff X, which was filed against the judgment of the first instance, the Basic Court in 
Herceg Novi.⁸⁵

In the first instance judgment, the house and the garden-land were apportioned equally (1/2) to 
the ex-spouses because it was assessed as property acquired during the duration of the marriage 
between them.

The plaintiff (ex-spouse) had claimed in the lawsuit that he had been in a regular employment 
relationship, that he had worked other additional jobs, that he had received a loan, and that 
according to him, he was still repaying the loan, that he had borrowed money also from his 
brother, stating that his contribution / investment was significantly higher than that of the wife 
who had started regular work in 2011.

However, these claims were not approved by the court, as the plot and the construction of the 
house were bought and built during the marriage and that it is considered as jointly acquired 

82 Dated 05.11.2018, 
https://sudovi.me/vspg/odluka/325927?fbclid=IwAR3cabLc2L3sR3lkmWG5BrwNJXe3vDYuPf-
itiMd5Y7YeimLCx0UZ3foMhU

83 P.br.370 / 17, dated 20.04.2018.
84 Gž.br.2200 / 20, dated 16.06.2020, https://sudovi.me/vspg/odluka/399001
85 P.br.85 / 19, dated 14.02.2020.
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property and as such is divided into two equal parts between two ex-spouses regardless of who 
contributed more and who contributed less.

Based on the material provisions, specifically in the Family Law, the court cites articles of 
obligations and solidary contribution in the marriage between the couple and that there is no 
evidence that the contribution of one is significantly greater, because while the husband has 
worked in state work, on the other hand the wife has worked at home caring for and educating 
three children, etc.

3.2 Alimony obligation (Case law)

The first case to be elaborated is a judgment of the High Court of Podgorica,⁸⁶ by which the 
judgment of the first instance of the Basic Court in Herceg Novi regarding the maintenance of the 
ex-wife was changed. 

According to the judgment of the first instance,⁸⁷ ex-husband TM is obliged to support his ex-wife 
TS financially, with 30% of his monthly salary, because she was found to have been diagnosed 
with cervical cancer, a disease that had started during the marital union, but that after the 
operation, performed in 2012 (two years before the divorce lawsuit), she was in good health 
condition.

Such a decision was opposed by the alimony obligor, who was now in the role of plaintiff, who had 
asked the Supreme Court to waive his alimony obligation, as according to him it had been 
established that the wife had been cured and was able to perform certain tasks. According to him, 
the maintenance fee was very high and should be removed altogether.

The High Court of Podgorica in January 2019 decided to partially accept the claimant's claim as 
grounded, citing the fact that the court of first instance ascertained the factual situation, but 
partially erred in applying the substantive law.

According to this, the litigants had entered into marriage in 2007 but had no children. The 
respondent, the ex-wife due to illness works only two hours during the weekend, from which she 
receives 20 euros. However, the medical experts who had been summoned by the court had 
concluded that she should be under treatment due to depression, while her ability to work had 
been reduced by 62%.

Taking into account the fact that she can do certain work, the Supreme Court had reduced the 
amount of alimony to 20% of the ex-spouse's salary starting from 24.01.2014, the day of filing the 
lawsuits until the legal conditions cease.

The second case is a case where the Basic Court in Niksic had changed the judgment⁸⁸ of 2016, 
due to the change of circumstances between the ex-spouses whereby the reduction of alimony is 
done. 

86 https://sudovi.me/vspg/odluka/327850?fbclid=IwAR3Uej4APusX9Itv-iKP4nAKzVfYVhrl4TRL-
Ay02kufAttaRXdJY4kqw0I

87 P.br.206 / 17-14 dated 19.10.2018.
88 P.br.345 / 16, 14.10.2016.
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According to the first judgment, the ex-husband BD was obliged to pay alimony to his ex-wife M. Ž. 
in the amount of 200 euros, an amount set to support their child BM. According to the above 
decision, the right of custody had belonged to the mother, M. Ž.

However, the change of some circumstances, such as the marriage of the obligor BD,⁸⁹, i.e.of the 
father of the child and the birth of another child from the new marriage and the employment of the 
ex-wife M. Ž., had caused the court to reduce the obligation of the father for the amount he had to 
pay each month. This obligation of 200 euros was reduced to 100 euros with the new court 
decision,⁹⁰ as in the court hearings it was concluded that the salary of BD of 600 euros, could no 
longer cover the expenses in this amount, as it has an obligation to the new family. Moreover, the 
employment of the ex-wife has been the second element that has convinced the court to halve the 
amount of alimony. The court reasoning states that at the time of the first maintenance decision, 
the claimant had no other alimony obligations, but due to the creation of the above circumstances, 
can no longer be obliged with the same amount.

The plaintiff had initially asked the court to reduce the obligation to 65 euros, as a minimum 
amount for maintenance, but the court, after assessing the needs of the child and the expenses to 
be incurred for the child after starting attending a preschool institution, assessed the proposed 
amount as very low.

4. ASSESSMENT OF THE COMPLIANCE OF JUDICIAL DECISIONS 
     WITH LEGAL PROVISIONS

4.1 Division of joint property and financial maintenance - alimony

The resolution of such often sensitive issues should not be viewed only through the prism of legal 
provisions, but close attention should be paid especially to the way these cases are handled in 
court. 

From the data collected and from the study carried out, the equality in the division of property 
between husband and wife and alimony is quite well regulated. So, in these two cases we do not 
have stagnation or problems with the legislation, but with implementation of the provisions into 
practice and the mentality that continues to be present in the Balkan countries. Awareness of 
women to claim their rights in Montenegro is still very low, which influences the continuation of 
the old tradition of leaving everything to the ex-husband as a result of fear of problems they may 
have with ex-spouse or his family. The lack of protection for women who experience physical and 
psychological violence has made them hesitate and often even withdraw from any rights that 
belong to them from their ex-husband.

Based on the responses of the interviewees, the assessment of the property of the spouses was 
not done in all cases, which testifies that the chain does not function properly during the 
distribution of justice in divorce cases. Due to the different sources of income, the type of property 

89 The claimant who had requested a change of judgment was remarried in June 2018 and after a few 
months had become the father of a second child.

90 P.br.2429 / 2018, 
https://sudovi.me/osnk/odluka/346345?fbclid=IwAR0H2JD7kO5GZz_f5B7RSJQvsP83R7SPKf-
wvzt_X4E7xguOPuZV0P7Vosc
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and the moment of creation of any property, a professional opinion of an expert is required who 
will assess the total of the separate and joint property.

The Family Law in Montenegro does not provide for the appointment of an expert to assess the 
property of spouses, but this can be done at the request of the court and at the request of the 
parties in cases where there is insufficient evidence on who the property belongs to or when it 
was acquired. 

In many cases women even give up the wealth that belongs to them and do not even claim it at all. 
Some of the responses of the surveyed women state that they did not want anything from their 
husband, getting away from him was enough in itself. This fact does not point to a solution, but 
necessarily increases the level of oppression of women and the lack of courage to demand their 
rights. In this regard, one should definitely advocate for women's property rights, especially after 
a failed marriage.

On the other hand, there are very few cases where women receive alimony for their (not children) 
maintenance. Thus, due to the conditions that must be met in advance, there are rare cases when 
women have been able to obtain financial support from their ex-husband. While, in the financial 
maintenance of children, the surveyed women did not express any complaint about the obligation 
of the ex-husbands to financially support the children.

The cases we have selected to elaborate are similar in nature, but often opposite in terms of how  
they are resolved, as their resolution is influenced by many circumstances, from the economic 
conditions of the parties and their needs, the way that how the divorce of the parties came about, 
their contribution to the marital life, etc.

5. CONCLUSIONS AND RECOMMENDATIONS  

v Priority treatment of cases for division of property and allocation of alimony in those cases 
when there is physical and psychological violence. 

v In any case where the evidence presented does not provide in which category of property 
(separate or joint property) the property of the spouses falls, a financial expert should be 
appointed, but whose work should be limited to the assessment of property and the 
veracity of  when each of the properties or any other property was acquired;

v Advocacy for property rights after divorce should be a priority, as the lack of will of women 
to claim such a right that belongs to them, proves that not enough has been done in this 
regard. Therefore the relevant institutions dealing with human rights and especially 
women's rights, should take this issue seriously;

v Institutions should ex officio hire lawyers in this field, to represent women who have 
neither financial means nor basic knowledge of the rights that belong to them and that they 
can claim during the divorce proceedings and not only;

v The courts, through the mechanisms they have, should monitor the fulfilment of the 
alimony obligation, where in case of non-compliance, the bailiffs should be engaged;
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v The courts should ex-officio take care and take concrete steps in cases when they see 
elements of a criminal offense, especially in the non-fulfilment of the obligation of financial 
maintenance;

v Due to the sensitivity of these cases, judges need to be continuously trained in the 
spectrum of family law, gender equality and human rights.
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VI. NORTH MACEDONIA

1. LEGAL FRAMEWORK FOR THE APPORTION OF JOINT PROPERTY AND FINANCIAL 
MAINTENANCE

1.1 Division of marital property

Unlike the countries of the region, where deep reforms have been implemented in all segments of 
family legislation, for the harmonization of the legal regulation of family and marital relations with 
the transformations that have taken place in real life, in Northern Macedonia since 1992 there has 
been no serious reform in family law.

About 10 years ago, a Commission for the drafting of the Civil Code of Macedonia was established, 
within the composition of which, in Book V, legal-family relations would be regulated. With the 
drafting of the Civil Code, it was expected that all subject matter in the field of civil law, following 
the example of a large number of European countries, would be regulated in a comprehensive and 
systematic legal text, which would ensure the overcoming of legal gaps, ambiguities and 
contradictions that exist in the laws governing civil law. The commission came up with the first 
version of the family legislation reform, but all work on the Civil Code was interrupted for 
unknown reasons, so Macedonia is not expected to soon have a Civil Code or at least some 
substantial reform in terms of regulating family and marital relations.

Until the entry into force of the Law on Ownership and Other Real Rights (LOORR) of 2001, the 
property relations of the spouses were regulated by the provisions of the Law on Family (LF) of 
1992. The 1992 LF introduced a number of new provisions unlike the Marriage Law of the Socialist 
Republic of Macedonia of 1973, among which the most important are: equality of the extramarital 
union with the marital union in terms of property created in the community, as well as the solution 
according to which, in case of division of joint property of the spouses, the spouse to whom the 
children were entrusted for care and education, shall also be given the items of joint property that 
serve the children (Articles 13, 214 LF).

Extramarital union which lasts more than one year is equal to marriage in terms of division of joint 
property and mutual right to alimony (Article 13 LF). However, the legislator has made a serious 
omission in this regulation, not anticipating that even in the case of cohabitation there may be 
marital impediments. This omission has created many problems in practice because there are 
cases when the extramarital union produces legal effects, even though one of the partners, or 
both together are in a marriage that has not legally ended.

The 2001 reform in the regulation of the spouses 'property relations, which consisted in the 
separation of the regulation of these relations from the LF and their treatment within the LOORR, 
constitutes an attempt of the legislator to "privatize" the spouses' property relations.

The purpose of the legislator was to separate property relations from family law and treat them in 
the framework of civil law. But, the main shortcoming of such a decision has to do with the fact that 
property relations differ from legal-property relations, which constitute a narrower category. 
LOORR has as its object the regulation of things and their legal regime, which is only a small part 
of the term "property", which imply a set of rights and obligations of a property nature. In 
contemporary civil law, the term "property" implies the totality of subjective civil rights of property 
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91 The order of legal inheritance is defined in Articles 12-22 of the Law on Inheritance

character, which belong to one or several subjects of law. In this sense, in the property of the 
spouses, in addition to property rights, there may also be obligatory, inheritance rights, 
copyrights, etc.

The only inherent innovation brought by the new law has to do with the disposition of the joint 
property of the spouses, respectively with the right of pre-emption of the share of one spouse, 
which is reserved for the other spouse. Thus, if the spouse wants to sell his / her share of the joint 
property, he / she already has the legal obligation to offer this to the other spouse first. With the 
issuance of the LOORR, a further harmonization of the Macedonian legislation with the 
contemporary legislations was attempted. The legislator has been guided by the principle of 
equality and solidarity between spouses in the regulation of their property relations, as well as in 
the regulation of rights and obligations arising from the administration and disposition of joint 
property. The LOORR regulates the property relations of the spouses in a total of 15 articles 
(Articles 66-81). Such a superficial adjustment of these relationships leaves room for great 
dilemmas in practice.

The property regime of the spouses defined by this law is the legal regime, which can not be 
changed based on the will of the spouses. They can only agree with a contract  on the manner of 
administration and disposition of joint and separate property, defined by this law (Articles 68, 70). 
The legal marital property regime in the RMV consists of a combination of the joint property 
regime and the separate property regime of the spouses. 

1.2 Obligation for alimony

One of the main marital obligations arising from the marriage is the mutual obligation for alimony 
between the spouses. Alimony (legal maintenance) is a very important institute of family law, 
which is based on the principle of solidarity in family relations and obliges family members to 
support each other, before seeking financial means from the state, through social assistance. The 
Law on Social Protection (Article 15) describes the obligation of the state to provide the necessary 
means for the maintenance of uninsured family members in conditions when maintenance cannot 
be provided by other family members.

According to the Family Law, persons who have a mutual legal obligation to support each other, 
pay alimony in the order in which the providers of the sustenance are falling in the line of 
inheritance, while in the case where alimony weighs on several persons together, then it is shared 
among them according to the possibilities of each (Article 184 LF).⁹¹ Since spouses are each 
other's first-degree heirs, we can say that the spouse is the first to be called upon to pay alimony 
to the other spouse, if he or she has the possibility to do so. In this case, the children are not 
obliged to pay alimony to the parent, who can receive full alimony from his / her spouse, even 
though both the children and the spouse are first-degree heirs. This is because the obligation of 
the spouses to support each other takes precedence over the obligations of all other persons from 
whom the spouse can claim alimony.

Alimony is not only a legal institute, but also a constitutional one. Only alimony between parents 
and children is regulated (Article 40). However, due to the tradition and poor economic 
development of our society, which can not take over the obligation for alimony of any person in 
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need, the LF provides for the obligation for alimony even between spouses and other relatives, 
when the conditions provided by law are met. Despite the great importance of this institute, the 
Family Law does not contain a complete definition of the term "alimony", which is defined as the 
right and obligation of family members and other relatives to sustain each other (Article 178/1 LF). 
According to the case law, alimony represents the provision of the necessary material means to 
the persons who have this right, for the payment of all necessary expenses for their food, clothing, 
medical treatment, and in the case of children, also the expenses for education and upbringing. So, 
the obligation to provide alimony has a property character.

The obligation for alimony has an imperative character and the state regulates this issue with 
cogent norms, thus insisting that this obligation is always fulfilled. It follows that the recipient of 
alimony can not renounce this right (Article 178/3 of the LF).

According to Article 362/3 of the Law on Obligations (LMD), the right to alimony defined by law 
can not be statute-barred. Thus, alimony can be requested as long as the preconditions provided 
by law exist. This derives from the purpose of alimony, as an obligation to meet the subsistence 
needs of a person. However, since it is a legal-obligatory request, the obligations due and unpaid 
are statute-barred for three years in the sense of Article 361 of the LMD according to which, the 
requests for occasional granting that are due every year or in shorter periods of time, including 
alimony claims, are statute-barred for three years from each individual granting falling due.

According to Article 330/1, point 5 of the LMD, the claim arising from the legal obligation for 
alimony can not be terminated with compensation. So, if the debtor of the alimony obligation 
becomes a creditor of his creditor according to another legal basis, the compensation will not be 
possible.

2. JUDICIAL PROCEDURE AND INTERPRETATION OF PROVISIONS ON THE DIVISION OF 
JOINT PROPERTY AND FINANCIAL MAINTENANCE

2.1 Division of joint property

The regime of joint property of the spouses is established as a mandatory regime primarily in the 
spirit of the principle of equality between spouses, which is explicitly provided in Article 6 of the 
LF. Equality in the relationship between spouses means at the same time equality in rights and 
obligations regarding the maintenance of the community or family.

Joint property is mainly created by work during the duration of the marital union. The spouses' 
contribution to the creation of joint property can be direct or indirect. Judicial practice has 
recognized as work and contribution to joint property even the indirect work, which does not 
directly acquire wealth, and which includes raising children and caring for the family. While the 
contribution of the employed spouse is direct because it has a certain nominal value and is 
expressed in cash, the contribution of the unemployed spouse, who is usually the wife, is indirect 
because she does not directly make monetary gains but helps the other spouse in creating new 
property values, taking care of household chores, raising and educating children, i.e., it 
contributes indirectly to the maintenance of the family.

The legislator in the RNM seems to have chosen to leave the word “work” out of the definition of 
the institute of joint property, to give us a broader and more accurate definition of this institute, 
which is not only the exclusive result of the work of spouses. The joint property of the spouses 
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also includes items that have not been earned through work, such as gifts dedicated to both 
spouses or items acquired from the alliance contract. However, work as one of the main bases for 
the creation of joint property is taken into account by the case law in Northern Macedonia in all its 
forms, whether it is work with direct financial effect or work that contributes to the preservation of 
this gain. In addition, if we analyze the definition of separate property of spouses, provide by 
Article 68 LOORR, according to which: "The property that the spouse had at the time of marriage or 
will acquire during the marriage through gift, inheritance, legate, etc., constitutes his separate 
property", we conclude that the separate property does not include the values   created by work, 
but only those acquired under other grounds prescribed by law. Consequently, earnings from 
work are part of the joint property of the spouses.

The living or marital union of the spouses is the second condition that must exist for the 
establishment of joint property of the spouses. Only property and property rights and obligations 
acquired during the duration of living union of the spouses are considered as their joint property. 
On the other hand, the property acquired after the permanent termination of the living union, 
regardless of whether it was acquired during the time when the marriage still existed from the 
formal-legal point of view, is the separate property of the spouses, as is the property created 
before the beginning of joint marital life. So, the criterion is only the existence of the marital union 
at the moment of acquisition of property. On the other hand, according to the Supreme Court of 
Macedonia, the short-term termination of the marital union does not affect the status of the joint 
property created during the duration of the termination. (Decision of the SCM, No. 1356/86, dated 
16.12.1986).

The main feature of joint property of the spouses is that all ownership items, whether movable or 
immovable, belong to both spouses together in inseparable parts neither realistically nor ideally, 
so that their right to ownership extends over everything that is created by work during the 
duration of the marital life together. The joint property of the spouses is subject to a special regime 
until the moment of its division. Precisely for the protection of this particular regime, the legislator 
has created several mechanisms:

First, law respectively article 69, para. 1 of the LOORR expressly stipulates that the right of 
ownership of the spouses over the immovable properties that are part of their joint property shall 
be registered in the public books in the name of both spouses. However, the fact of registration of 
immovable property only in the name of one spouse does not affect the legal position of the 
spouses and does not mean that the right of ownership over the immovable property in question 
will belong only to the spouse, who appears as the owner in the public book.

Secondly, according to the law (Article 70/2 LOORR) the spouse has no right to burden his / her 
part with legal action inter vivos. The legislator has decided so due to the indivisibility of the parts 
in joint property. But spouses can alienate their shares through testamentary dispositions (mortis 
causa) by passing their share to their testamentary heirs. However, the portion transferred in this 
case will be determined only after the division of the joint property.

Third, spouses are presented as holders of the right of joint property, not only when their 
marriage is valid, but also when it is invalid, for various reasons. So, even after the declaration of 
invalidity (nullity) of the marriage, the division of the items that were jointly owned by the spouses 
will take place.
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The LOORR does not explicitly specify which items are joint property and which are separate 
property of the spouses, but based on the legal theory and many years of case law in applying the 
provisions relating to joint property of the spouses, starting from the Basic Law on Marriage 
(1946), to continue with the Law on Marriage of the RSM (1973) and the Family Law of the Republic 
of Macedonia (1992), supported by the LOORR (2001) we can identify the object of joint property of 
the spouses, consisting of:

1) movable and immovable property acquired during the duration of the marital union;
2) income earned from jointly owned items;
3) money saved in the marital union;
4) items purchased from proceeds from the sale of jointly owned items or items exchanged 

with jointly owned items;
5) compensations for items that have been taken or destroyed from joint property;
6) items that serve for the exercise of the professional activity of the spouses;
7) items that serve to meet the common needs of spouses;
8) items that serve to meet the personal needs of one of the spouses;
9) items acquired by the extramarital spouses, who later entered into marriage.

The LOORR has no provisions on the ownership of the income earned by one spouse from 
intellectual property. This gap is filled by Article 8 of the Law on Copyright and Related Rights, 
according to which “copyright is not part of the joint property of the spouses, while the property 
benefits deriving from copyright are considered joint property of spouses”. However, the Law on 
Industrial Property lacks an analogous provision that would regulate the ownership of industrial 
property rights, which are patents, industrial design, trademarks, geographical indications and 
marks of origin.

In any case of dissolution of marriage, it is necessary to resolve the issue of division of joint 
property, which of course brings legal consequences in the property relations of the spouses.

During the marriage, in the regime of joint property, different relations are created between the 
spouses, which have to do with their separate properties, or with separate properties versus joint 
property. It often happens that items from the separate property of one spouse pass into joint 
property and vice versa. For example, if one of the spouses has participated in the renovation of 
the apartment owned by the other spouse, he / she will not become the joint owner of the building, 
but he / she can request that from the inherited measure of the deceased spouse, the part 
corresponding to its expenses is singled out. (Decision of the Supreme Court No. 401/84).

The right of division of joint property by agreement by the spouses is defined in Article 74/1 of the 
LOORR, according to which, both during the duration of the marriage and after its dissolution, the 
spouses by agreement can divide joint property. They can enter into a contract for the division of 
all items from joint property, or only some of them.

The spouses can agree to make a real division of the joint property by contract, so that some items 
are included in the separate property of one spouse and some others, in the separate property of 
the other spouse, thus creating the special property regime. In addition, spouses may agree to 
convert the joint property regime into a co-ownership regime, where their parts are ideally 
assigned and freely disposed of (Article 63/2 of the LOORR). Also, one of the spouses may include 
in his / her separate property items from the joint property, which cannot be physically separated, 
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but for this he / she must compensate the other spouse the cash value for his / her share. In this 
case, the spouse to whom the compensation belongs has the right of pledge on the whole item, 
which is physically inseparable, as long as the other spouse does not compensate the value of the 
item that belongs to him (Article 52 of the LOORR).

With the division by agreement of the joint property of the spouses (Article 74/2 of the LOORR), 
the regime of separate ownership of each of them is created. This regime enables each spouse to 
become the sole owner of any movable and immovable property that belongs to him/her at the 
time of division. On movable or immovable property, which cannot be divided, the spouses acquire 
the right of co-ownership in proportion to their contribution to the acquisition of these items 
(Article 63/2 of the LOORR). The size of the spouse's share in the joint property division contract 
may be determined on the basis of the contribution,⁹² but can also be determined by other facts 
such as one spouse is given a larger part because the children are entrusted to him/her for 
upbringing and education. The division of immovable property must be registered in the public 
cadastral books (Article 142/1 of the Law on Immovable Cadastre).

Due to high costs and lengthy court proceedings⁹³ regarding the division of joint property, it is in 
the interest of the spouses to resolve the disputed issues between them by agreement. Notarized 
contract in written form, with notarized certification of the signatures of the contracting parties 
(spouses) is needed in cases of division of immovable property, otherwise, if not concluded in a 
certain form, the division contract will not bring legal consequences (Decision of Supreme Court 
of the Republic of Macedonia, No. 248/81). Under this contract, mandatory registration in the 
public immovable book will be performed, an act by which each spouse acquires the right of 
separate ownership over his share of the separate items.

If the spouses do not reach an agreement regarding the division of the joint property, then the 
division will be carried out by the court at the request of one of the spouses (Article 75/1 of the 
LOORR). 

The right of the spouse to request the division of joint property is not statute-barred because it is a 
subjective civil right of absolute character (Article 63/1). Division of joint property in court can be 
done in non-contentious procedure (Article 213-227 of the LNCP) or in contentious procedure, 
when the spouses do not agree on the manner of division or the size of the parts that will belong to 
each (Article 217 and LNCP).

92 The contribution includes not only the direct, ie monetary contribution to the increase of the joint 
property, but also the indirect contribution, ie the unpaid work in the household and the care for the joint 
children, which affects the preservation, ie not the spending of the joint property. There are no legal 
provisions defining this criterion, but the contribution is evaluated case by case by the court. As for the 
larger part that is allocated to the spouse to whom the children are entrusted for upbringing and education, 
this is defined in Article 77 of the LOORR. Thus, according to Article 77, paragraph 1 “The spouse, who is 
entrusted to raise and educate the joint children, is awarded the ownership of, beside its part, also the items  
that serve the children or are intended solely for their direct use” According to Article 77, para. “During the 
division of joint property, the spouse who is awarded the custody of joint children, is also awarded those 
items for which there is obvious interest to remain in the property and to be owned by the spouse with the 
custody of children"

93 From the analysis of the reviewed court decisions it is noticed that the first instance procedures for the 
division of joint ownership last from 2-3 years for the most complicated cases, up to over a year for the less 
complicated cases. Of course, in the case of appeals against decisions of the basic courts, the procedure 
takes much longer.
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Regarding the manner of division of joint property of spouses, in comparative law there are three 
main systems: the system of division according to work (contribution), the system of division into 
equal parts and the system of equity (exequo et bono).

The legislator in the RNM, has promoted the system of division of joint property in equal parts, but 
without remaining consistent until the end, because in practice, the system of equal parts is 
combined with the system of division of joint property according to the contribution. Thus, 
according to the LOORR, upon the dissolution of the marriage, the spouses are entitled to equal 
shares of joint property. However, the possibility of potential injustices that may be caused by 
such a legal solution is corrected by Article 75/3 of the LOORR which stipulates that “At the 
request of one of the spouses, the court may award a larger part of the joint property, if it proves that 
the contribution to the joint property is obviously and significantly greater than the contribution of the 
other spouse. ”, where the possibility is provided that at the request of the spouse, the court in court 
proceedings, to determine the largest share of the joint property to that spouse, who certifies that 
his contribution is significantly greater than the contribution of the other spouse (Article 75/3 of 
the LOORR). Even in the case law, regarding the division of joint property, the mixed system of 
division into equal parts is applied, creating space for the spouse, who considers that it has 
contributed more in the creation of this ownership, to receive a larger part of joint property. The 
spouse can prove that he / she has contributed significantly more than the other in the creation of 
the joint property, according to article 75/3 of the LOORR which is the only legal provision for this. 
This for example can be done by submitting documents proving salary income, or from other for-
profit activities. Thus, in practice, Article 75/3 enables the court to 'deviate' from the division of 
joint property into equal parts. For example, according to a Decision of the Basic Court of Tetovo, 
No.423 / 1997, dated 15.10.1997, presented below, the husband was awarded 9/10 from the joint 
property, while the wife only 1/10 from the joint property, because the husband has managed to 
prove that he has contributed much more than his wife in the creation of joint property. In this case 
he has worked in emigration, while his wife has been a housewife most of the time, and only for a 
short period of time has worked in a beauty salon according to a Decision of the Basic Court 
Tetovo, no.423 / 1997, dated 15.10.1997, presented below, the husband was divided 9/10 from the 
joint property, while the wife only 1/10 from the joint property, because the husband has managed 
to prove that he has contributed much more than his wife in the creation of joint property. In this 
case he has worked in emigration, while his wife has been a housewife most of the time, and only 
for a short period of time has worked in a beauty salon.

Division of joint property in non-contentious procedure is done when there is no dispute between 
the spouses regarding the share of each from the joint property, but nevertheless they cannot 
agree on the manner and conditions of division (Article 75/1 of the LOORR, Article 213/1 of the 
LNCP). On the contrary, if there is no dispute regarding the manner and conditions of the division, 
the division is performed by the notary with a notarial deed (Article 213/2 of the LNCP).

The division of joint property of the spouses is made on the basis of a written proposal addressed 
to the court by one of the spouses. Selected or elective jurisdiction enables the claimant to choose 
a court with local jurisdiction from a potential local jurisdiction court for a particular case. The 
spouse exercises the right to choose the court at the moment of submitting the proposal for 
division of property in one of the courts with local jurisdiction.
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The proposal for the division of joint property can be made by one or both spouses together, if both 
want the division of joint property as they cannot agree on its administration or disposition, while 
they cannot reach an agreement either for its division (Article 215 of the LNCP). The proposal for 
division must contain data on the items from the joint property for which the division is requested, 
the location of these items, the owners and other persons who have any property right over these 
items. According to the law (Article 216 of the LNCP), if it is a question of immovable property, then 
the proposal for division must be accompanied by a document certifying ownership or other 
property rights over the immovable property.

If during the procedure, the spouses reach an agreement regarding the manner of division, the 
court will record this agreement in the minutes, always taking care that the agreement is not 
contrary to the imperative legal norms (cogent) (Article 220 LNCP). Regarding the validity of the 
court settlement, in a decision, the Supreme Court decided to accept the wife's lawsuit for the 
annulment of the court settlement for the division of joint property, because at the time of the 
connection, the plaintiff was under threat. In this case, the court accepted as grounded the claim of 
the wife and annulled the judicial conciliation of the parties, which was brought in contradiction 
with the imperative legal provisions (Supreme Court Decision no. 37/91).

In determining the shares of each spouse, the court starts from the legal assumption that joint 
property is divided into equal shares, i.e., each spouse takes ideal share of joint property, or ½ of 
real rights that are subject to division (Article 75/2 and LOORR). If we take into account that the 
spouses exercise different professions or activities, then each of them, during the division of joint 
property, will be given the items that serve for the exercise of his professional activity, so each 
spouse will be given the items from joint property serving exclusively their personal needs.

If during the divorce proceedings, one of the spouses owns a real right of much greater value than 
his share of the joint property, the court will decide that this spouse will compensate in cash the 
change up to the value of the other spouse's share within a certain time limit. If the subject of the 
division is a real estate of great value, then the other spouse, based on the court decision has the 
right to request the registration of the mortgage on this property, up to the amount of the value 
that the other spouse is obliged to pay (Article 223 LNCP). If it is impossible to physically separate 
the item or such a separation would significantly reduce the value of the item, the court may 
decide that the item belongs to only one of the spouses, and will determine the amount that this 
spouse will pay to the other spouse.

The court decides with a ruling on the division of joint property in a non-contentious procedure. 
The decision for division contains data on the item and the manner of their division, the physical 
part that each spouse will acquire, as well as the rights and obligations that each of them has. With 
the decision for division, the court also decides on the manner of realization of servitudes and 
other property rights that third persons have over the items that are physically divided  between 
the spouses (Article 225 of the LNCP).

If we take into account the fact that during the division of joint property in a non-contentious 
procedure the spouses continue to be in a marital union, the items that are used for the use of 
children will continue to remain in the joint property of the spouses. With the division of joint 
property, the regime of co-ownership is created over the items which cannot be divided. However, 
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if a real estate that constitutes joint property is purchased almost exclusively with the means of 
one of the spouses,⁹⁴ while the other spouse has contributed an insignificant amount, then it 
would not be against the law for the latter not to be recognized the right of co-ownership over this 
property. However, this does not deprive him/her of the right of compulsory claim, in cash, to the 
other spouse regarding the contribution it has given to the acquisition of real estate. Otherwise, 
the spouse, who the court deems to have made a significant contribution to the acquisition of joint 
property, will not only be recognized the right to claim money from the other spouse, but also the 
right to a share from joint property (Decision of the Basic Court Tetovo, no. 250/05). The significant 
and visible contribution is determined by the court case by case depending on the total value of 
the joint property.

Household work as an indirect contribution is also assessed by the court in each particular case 
and since there are no legal provisions to directly regulate this issue, the assessment of the 
household work largely depends on the worldview and convictions of particular judges. Thus, 
there is a pronounced subjectivity of the courts in this regard, expressed in various decisions: from 
decisions that equate the contribution of the household work with the direct contribution of the 
spouse who worked outside the home to decisions that recognize a much larger share of the joint 
property to the spouse with direct contribution, thus devaluing the contribution of the household 
work.

Division of joint property in contentious procedures is done when the spouses have a dispute 
about the amount of their shares of joint property, or about the manner and time of their 
acquisition.

Although in principle the court starts from the legal presumption, according to which the joint 
property of the spouses is divided into equal parts, so each of them is the owner of ½ ideal part of 
the joint property (Article 75/2 of LOORR) “During the certification of parts of the spouses from the 
joint property, the court starts from the fact that the joint property of the spouses is divided in 
equal parts. Again, each spouse has the right to contest this presumption and prove that his share 
is greater than that of the other spouse similar to non-contentious procedure (Article 75/3 of the 
LOORR) “At the request of one of the spouses, the court may determine a larger part of the joint 
property, if he proves that his contribution to the joint property is significantly greater than the 
contribution of the other spouse”.

Answer to the question in what court procedure the spouse can prove the claim that his 
contribution to the acquisition of joint property is significantly greater than that of the other 
spouse, is provided by Article 217/1 of the LOORR, according to which, if the court in the non- 
contentious procedure, acting on the basis of the spouse's proposal for the division of joint 
property, certifies that the right to joint property is contested, the real right itself to be divided is 
contested, or the amount of the spouses' parts, it will terminate the procedure, and will instruct the 
proposer to initiate a contested procedure. If the proposer does not initiate a contested procedure 
within the set deadline, it will be considered that he has withdrawn the proposal. Thus, when 
during the non-contentious procedures that takes place between the spouses the right of 

94 This refers to a property purchased during the marriage almost entirely or exclusively with the means of 
one spouse, i.e., with means from his separate property, but also the other spouse has contributed a small 
amount. For this reason he seeks recognition of the share of joint ownership, but the court has rejected the 
claim by recognizing him only the right to cash compensation with what he has contributed.
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ownership over the items from the joint ownership becomes disputed, the court will direct the 
parties to the contentious procedure. 

In determining the contribution of each spouse to the acquisition of joint property, the court does 
not start only from the income earned by them, i.e., from the financial contribution, but also takes 
into account other forms of contribution such as family work about raising and educating children 
and household care. In the opinion of the court, the mathematical ratio of the income of the 
spouses in itself can not constitute a different contribution of the spouses in the creation of joint 
property (Decision of the Basic Court Skopje II, no.2957 / 07). In this way, by equating work that 
brings direct financial effects with work that brings indirect financial effects, or assistance 
provided by the unemployed spouse, the case law has implemented the principle of equality and 
solidarity between spouses.

The Decision of the Basic Court Tetovo, no. 423/1997, dated 15.10.1997 and the Decision of the 
Basic Court Skopje II, no. 2957/07, are contradictory. In fact, as mentioned above, the lack of a 
detailed legal regulation (regulation in only 15 articles of the LOORR of all aspects related to the 
joint property of the spouses) leads to many cases being regulated by court practice in different 
ways, depending on the worldview of judges and the case-by-case assessment of household 
chores or indirect contribution. In this case, I think that the court has rightly assessed the indirect 
contribution of the housewife, implementing the principle of equality and solidarity between the 
spouses, but in the above case of the Court of Tetova in 1997, the opposite happens. In both cases, 
the court refers to the same article, which is Article 75/3 of the LOORR, cited above.

Any investment made after the dissolution of the marital union will be defined as the spouse's 
contribution. If one of the spouses after the dissolution of the marital union has invested in the 
construction of the house, which has started to be built in the community, he/she has the right to 
request that this investment be considered as his/her contribution and be taken into account in 
the case of division of joint property (Decision of the Supreme Court, no.693 / 75).

Persons entitled to claim the division of joint property are: spouses, heirs of the spouse who is 
deceased or declared deceased and creditors of the spouse, who have failed to meet their claims 
from his separate property.

The legislator has provided for certain categories of items, which although acquired through work 
during the duration of the marital union and are part of the joint property of the spouses, have a 
privileged status compared to other items of joint property, so they are divided according to set 
criteria. As such items, LOORR enumerates:

t items  for exercising the professional activity of the spouse (article 76/1),

t items that serve exclusively for the personal needs of one spouse (Article 76/2),

t items that serve children or that are intended only for direct use by children (Article 77/1),

t items that are of interest to be owned by the spouse to whom the children have been 
entrusted for upbringing and education (Article 77/2).

Thus, similar to the previous legislations of the socialist period (both federal and republican), 
marital property regimes, based on the criterion of the source of their creation, are classified into: 
1) legal property regime, in the framework of which the property of the spouses appears as their 
joint and separate property, and 2) contractual regime, according to which, during the marriage, 
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the spouses can decide on the division of the joint property and the creation of the separate 
property regime.

Thus, the regime of separate property can be established only after the marriage, by agreement 
between the spouses for the division of joint property (Article 74 LOORR) or by a court decision for 
its division, at the request of one spouse (Article 75 LOORR). The division of joint property can be 
done freely, during the marriage, without certain conditions, such as disability, mismanagement, 
etc., at the request of one spouse. Such a legal solution would not offer much security to the 
spouse who is economically dependent and who contributes in kind during the marriage, as if the 
assets acquired in the marriage after the division of the joint property were counted as separate 
property of the spouses. The contribution of this spouse from the moment of the division of the 
joint property until the eventual dissolution of marriage would not be assessed. In this regard, we 
consider that the legislator should be clearer in the provision relating to the division of joint 
property (Article 74 LOORR) and explicitly define that the property acquired during the marriage 
period, but after the division of the joint property constitutes the joint property of the spouses.

But, what is the most suitable regime for spouses? There can be no single property regime, suitable 
for all persons entering into marriage. Each property regime presents certain reliefs and 
difficulties, based on the financial situation of each spouse at the time of marriage, the profession 
of each of them, as well as the financial situation and composition.

Joint property regime- The biggest advantage of this regime is the fact that this is the most suitable 
regime for young spouses, who do not have any significant property in their possession before 
marriage. This regime assesses the contribution of both spouses in the creation of joint property 
during the marriage period, both the contribution in money and in kind. For this reason, this regime 
has been selected by the legislator as the most suitable for the spouses in the Republic of North 
Macedonia, taking into account their socio-economic conditions.

Separate property regime- This regime facilitates the transfer of property within the family 
through testamentary inheritance, from parents to children, or through donations. Another 
advantage of this regime is the protection of one spouse's personal property from the other 
spouse's personal creditors. The personal creditors of one spouse do not have the right to demand 
the execution of obligations from the property of the other spouse, with the exception of solidarity 
obligations, taken for the needs of the family and the upbringing of the children. For this reason, 
the regime of separate property is recommended in the case when the spouses or one of them 
carries out commercial activities with high financial risk.

In conclusion, we can say that the regime of joint property, in addition to young spouses is more 
suitable for traditional societies, such as Albanian and Macedonian, in which often one spouse 
usually the wife is economically dependent on the other spouse. On the other hand, the separate 
property regime is more suitable for spouses who have significant property in their possession 
before entering into marriage, or have a marked imbalance of wealth, or have children from 
previous marriages, or engage in commercial activities with high financial risk, risk to which they 
do not want to expose and the property of the family or other spouse.

The socio-economic situation in the Republic of North Macedonia and the model of free market 
economy are significantly reflected in the property relations of the spouses and certainly require 
the affirmation of the legal-property position of the spouses, in the sense of providing wider 
autonomy, in terms of regulating their property relations. We consider that there are many 
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reasons for de lege ferenda to create more possible solutions for the spouses, so that they can 
decide of their own free will for one of them. Thus, in addition to the legally binding regime (of joint 
and separate property), the legislator must also determine contracted, subsidiary regimes, for 
which the spouses could be determined by a marriage contract, according to the model of the 
Albanian CC, or the legislation of other countries in the region or beyond.

With the establishment of the contracted regime, a space would be created, within which the 
spouses, through the marriage contract, could decide regarding their property regime, e.g. that 
their property, before and after marriage, remain separate; or that their joint and separate 
property be regarded as joint property, with the exception of those items which, by law, are part of 
the separate property of the spouse; or to create other modalities, mutual rights and obligations 
for alimony, use of income of one spouse from the other, reimbursement of expenses for family 
life, as well as determination of the property that will belong to each spouse in case of divorce.

However, the autonomy of the will of the spouses in regulating the marital property regime 
should be more limited compared to the autonomy in other property relations, due to the social 
importance of the family and in order to maintain the balance between the private interests of the 
spouses and the public interest of family protection.

Increase in the number of divorces in Republic of North Macedonia, by about 30%⁹⁵ from 2005-
2015, has inevitably been accompanied by an increased problem with regard to housing and 
housing issues of the spouses after the dissolution of the marriage. It often happens that the 
family home is the main asset of the joint property of the spouses, and in cases when one of the 
spouses is not able to pay the other spouse for his share of the joint property based on the right of 
pre-emption, the apartment family must be sold. In cases where the family home is owned by one 
spouse, then he can dispose of it freely, without the need for the consent of the other spouse, non-
owner.⁹⁶ This means that in case of divorce, the non-owner spouse, who is usually the wife, will be 
forced to leave the apartment even when the children are entrusted to him/her for upbringing and 
education. Children should be able to continue living in the apartment where they spent the first 
years of life and where they cultivated their first affections, so that the trauma of separation from 
their parents is not added the trauma of being forcibly removed from that home, which until 
recently constituted their family environment.

In this context, in order to protect the interests of the children and the spouse in need, I consider 
that both spouses should have the uti dominus right over the family housing , regardless of 
ownership, and the dispositions of this family house by the owner spouse should be limited. Also, 
in case of divorce, the non-owner ex-spouse, who has been entrusted to care for children and 
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95 According to the data of the State Statistical Office of RNM, the number of divorces in 2005 was 1552 
(https://www.stat.gov.mk/Publikacii/20GodiniRM.pdf), while this number in 2015 has gone to 2200 
(https://www.stat.gov.mk/pdf/2016/2.1.16.13.pdf), thus marking an increase of about 30%. 

96 In the RNM, family housing does not have a special legal regulation, ie it is treated the same as other real 
rights in joint or separate property, even in the legislation “family housing” does not even exist as 
terminology. Of course, problems arise in cases where the family home is privately owned by one spouse, 
because he/she can sell it freely during the marriage, without the consent of the other spouse, just like 
other real rights that he owns separately. Whereas, in cases of divorce, despite the fact that the children 
can be entrusted to the non-owner spouse, who is usually the wife, she and the children will have to leave 
the apartment that is privately owned by the spouse.
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does not own another apartment suitable for housing, should have the right to use the apartment 
by paying the rent to the ex-spouse owner.⁹⁷

The property regime by law, in the legal framework of the RNM, is established with the idea of 
  ensuring full equality and solidarity between spouses in marriage. Equality and solidarity in 
marriage can be fully realized only if the creation of a position of dependence of one spouse 
towards the other is avoided. In the context of ensuring this equality, the Constitution of the 
Republic of Macedonia, together with the main pillars of domestic legislation, generally adheres 
to the requirements of CEDAW (ratified by the Assembly of the Republic of Macedonia on 
24.06.2003) and other international and European instruments reflect key principles on human 
rights, such as gender equality and non-discrimination. The Act on Equality between Women and 
Men of 2012 is the most vocal in this regard and aims to guarantee not only formal equality before 
the law, but also the same real opportunities for both men and women.

Thus, according to the Annual Report for 2019 of the Agency for Real Estate Cadastre for the 
advancement of the situation of equal opportunities for men and women "education reforms, 
public awareness especially of women, the role of notaries in the transfer of ownership of real estate 
and greater information of the contracting parties, the gradual replacement of traditional and 
customary norms with legal norms have resulted in an increase in the percentage of women 
registered as owners of real estate in the RNM ”. Nationwide, 27.27% of real estate is registered in 
the name of women, while men own over 72.73% of real estate. However, different types of real 
estate are not divided into separate items, so there is no data on ownership of apartments, 
business premises, construction land, agricultural land, etc.⁹⁸

According to the Gender Equality Report of the Ministry of Labor and Social Policy for 2019, only 
4.07% of women in rural areas own residential houses, compared to 95.9% of male owners. While 
12.01% of women are owners of agricultural lands, and 87.99% are owned by men.⁹⁹

It is clear that in order to achieve a higher degree of de facto equality between men and women, in 
terms of their property rights, the equality provided by the domestic legal framework is not 
sufficient. There is also a need for a higher level of awareness and sensitization of women, 
especially those of the ethnic Albanian community. According to unofficial field data from the 

97 This is probably due to the fact that the family legislation in the RNM has not had any substantial 
development or reform since 1946. This is a personal interpretation, or rather a doctrinal one, based on the 
regulation made to the family home by the legislations of other European countries, as for instance, 
Family Code of Albania, Italian Civil Code or French Civil Code. In all of these countries, the spouse who is 
entrusted with the children in the event of divorce and does not have another suitable home has the right 
to use the family home, even though it may be owned by the other spouse, in return for paying a rent that 
determined by the court (each legislation has its own specifics, but the rent payment is common to all).

98 Annual report for 2019 of the Agency for Real Estate Cadastre on the progress of the situation of equal 
opportunities for men and women https://www.katastar.gov.mk/wp-
content/uploads/rodova_ednakvost/zastapenost/Godisen_izvestaj_za_unapreduvawe%20na%20sostojb
ata_so_ednakvite_moznosti_na_zenite_i_mazite.pdf

99 Annual report on the activities undertaken and the progress achieved in creating equal opportunities for 
women and men in the Republic of Northern Macedonia for 2019, on the website of the Ministry of Labor 
and Social Policy: https://www.mtsp.gov.mk/rodova-ramnopravnost.nspx

APPORTIONMENT OF JOINT PROPERTY AND FINANCIAL MAINTENANCE

https://www.katastar.gov.mk/wp-content/uploads/rodova_ednakvost/zastapenost/Godisen_izvestaj_za_unapreduvawe%20na%20sostojbata_so_ednakvite_moznosti_na_zenite_i_mazite.pdf
https://www.katastar.gov.mk/wp-content/uploads/rodova_ednakvost/zastapenost/Godisen_izvestaj_za_unapreduvawe%20na%20sostojbata_so_ednakvite_moznosti_na_zenite_i_mazite.pdf
https://www.katastar.gov.mk/wp-content/uploads/rodova_ednakvost/zastapenost/Godisen_izvestaj_za_unapreduvawe%20na%20sostojbata_so_ednakvite_moznosti_na_zenite_i_mazite.pdf
https://www.mtsp.gov.mk/rodova-ramnopravnost.nspx


73

Tetovo Women's Forum, in about 95% of cases, Albanian women renounce their inheritance and 
also often wave of their share of joint property in the event of divorce. This happens not only 
because a large part of Albanian families live in the community, many brothers and their families 
live in family relationships with each other, but also because unemployed women are not aware of 
the contribution they have made in creating joint property.

2.2 Obligation for financial maintenance - alimony

The institute of alimony obligation is regulated by the Family Law (Articles 178-202). Alimony is 
provided for the future. Therefore, if a person who was entitled to claim alimony did not request it 
for a long time, it will be considered that he did not need it. So it follows that alimony cannot be 
claimed for the past because this would be contrary to the intentions of the alimony itself and 
would constitute a great burden for the debtor. Given that alimony is given for the future, the 
question arises of determining the moment from which the future alimony begins.

Alimony has some important features which can be summarized as follows:
t Alimony between spouses is a mutual legal obligation (Article 11, 178 Family Law) deriving 

from family ties arising on the basis of marriage, or cohabitation that has lasted over one 
year. 

t The obligation for alimony is realized without compensation. 
t The right and obligation for alimony is personal (intuitu personae) and inalienable both by 

the person who gives it and by the person who receives it and cannot be inherited 
(according to the Law on Inheritance).

t Waiver of the right to alimony has no legal effect (Article 178/3 Family Law). 
t Cash paid for alimony is not refundable, because alimony is based on the principle of 

solidarity. 
t As a rule, alimony is given only for the future (nemo pro praeterito allitur) according to 

Article 312/2 of the Law on Contested Procedure, while according to court practice, it is 
given from the day when the court process started.

t The right to legal alimony is not statute-barred (Article 362/3 LMD), but the payment of 
special instalments can be statute-barred within three years (Article 361 LMD), however 
the statute of limitations does not run between married or illegitimate spouses, as long as 
the relationship lasts marital or extramarital (article 370 point 1, 3, 4 LMD). 

t The amount of alimony previously decided may change, if the circumstances on the basis of 
which the previous decision was rendered have changed (Article 201 Family Law).

t Alimony cannot be included in the compulsory execution, while there is priority in payment 
during the execution procedure according to the Law on Enforcement. 

t Alimony cannot be compensated with the obligations of the person receiving alimony 
(Article 330/5 LMD). So, if the debtor who has obligation for alimony becomes a creditor of 
his/her creditor according to some other legal basis, there can be no deduction of the 
obligation.

It should be noted that alimony between spouses is not an unconditional right. The main condition 
for the realization of the right to alimony is that the spouse is not financially secure and does not 
have the necessary means of existence. The obligation for maintenance between the spouses 
exists both during the marriage period and after its dissolution. In marriage, the spouses have the 
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obligation, within the limits of their possibilities, to contribute both for their maintenance and for 
maintenance of other family members. But, when one of them does not have sufficient means of 
existence and is unable to work, or is unemployed through no fault of his own, then he/she has the 
right to alimony from the other spouse in proportion to his/her possibilities (Article 185/1 LF ). In 
this sense, it is the position of the Supreme Court of RNM, according to which "for the spouse, who 
works only occasionally, and does not provide sufficient income for living for the whole year, the other 
spouse is obliged to contribute for his/her maintenance"

Objective conditions relating to the ex-spouse seeking alimony after divorce are: insufficient 
means of existence and inability to work, or the case where the ex-spouse is not employed. When 
it comes to subjective conditions, it should be noted that the spouse is not entitled to alimony if the 
approval of his/her claim would constitute obvious injustice to the other spouse. If the request for 
alimony is submitted in the procedure for annulment, the subjective condition has another 
regulation for this. In this case the claim for alimony will be rejected if the claimant for alimony is 
unconscious and at the time of the marriage knew the reasons for the invalidity of the marriage. In 
case of annulment of the marriage, only the conscientious spouse has the right to claim alimony.

Subjective conditions for alimony- the existence of injustice or unconsciousness is determined 
by the court only at the claim of the spouse. But we must always keep in mind that the spouse, 
from whom the alimony is requested, should be able to provide alimony. As a rule, the claim for 
alimony is submitted in the lawsuit for divorce or annulment of the marriage. This claim can also 
be submitted later during the course of the marital dispute, but at the latest until the end of the 
main trial. The decision on alimony is included in the enacting clause of the judgment for divorce or 
annulment of the marriage. Alimony can also be decided in a contentious process after divorce or 
annulment of marriage. In this case, some conditions must be met cumulatively: firstly, the reason 
why the claim for alimony was not submitted in the divorce procedure should be justified, 
secondly, the conditions for alimony should have existed at the time of the termination of the 
marriage and exist at the time of the main trial of the alimony dispute, thirdly, the claim for alimony 
must have been submitted no later than one year from the termination of the marriage, 
respectively from the day the decision becomes final. After the termination of marriage, alimony is 
settled for a certain period of time. 

The submission of the claim for alimony is related to preclusive deadlines and can be submitted: 1) 
until the end of the main trial in the procedure for divorce or annulment of marriage and 2) one 
year after the termination of marriage. The deadline is preclusive because it is much easier for the 
court to determine during the marital dispute whether there are reasons and circumstances 
arising from the marital relationship for the determination of alimony.

The court may decide that the claimant is entitled to alimony if his/her financial situation is such 
that requires the exercise of this right even before the end of the divorce proceedings. Finally, the 
claim can be submitted after the marriage has been terminated. The right to ensure the 
maintenance of the spouse can be exercised as an exception within one year from the termination 
of the marriage, if the conditions for alimony have existed at the time of termination of the marital 
union and have lasted without interruption, until the end of the main trial in alimentation 
procedure (Article 186/2 LF).

When establishing the alimony of a person living in an extramarital union, the provisions of the 
Law on Family relating to alimony between spouses (Article 13 & Article 193 LF) are appropriately 
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applied. Since the law links the effects of cohabitation and the reciprocal right to alimony of the 
extramarital spouses to its duration for at least one year, it must be assessed on a case-by-case 
basis whether this right of the divorced spouse is automatically lost with the establishment of an 
extramarital union, even before the expiration of the one-year term.

The Law does not set a deadline for filing an alimony claim after the termination of cohabitation. In 
this case, it is instructed, using the analogy of Article 186/2, to accept that the extramarital spouse 
may, with a lawsuit, within one year from the end of the cohabitation, claim alimony only if the 
conditions for alimony provided in Article 185 have existed in the moment of termination of 
cohabitation and have uninterruptedly lasted until the completion of the main trial in the alimony 
procedure. This means that the claim for alimony can be filed before the expiration of the one-year 
period from the end of the cohabitation, as well as from the day when the last factual alimony 
grant was made.

If, before the divorce proceedings, one of the spouses has filed a claim for alimony against the 
other spouse and this process has not ended until the divorce judgment is rendered, while in the 
divorce proceedings he/she has stated that the alimony issue is being tried in a another process, 
in this case, the spouse can continue the process for alimony and request that the alimony he/she 
has claimed with that lawsuit be assigned to him/her until the entry into force of the divorce 
judgment, and, with the same judgment, be assigned alimony as ex-spouse - for the future, 
showing circumstances that entitle him/her to earn alimony on this basis. The provision of Article 
186/2 LF is a procedural presumption for the execution of this claim. On the other hand, the 
ignorance of the spouse who has not filed a claim under Article 186/1 and has missed the one-year 
deadline under Article 186/2 cannot be a basis for extending the deadline for filing a lawsuit even 
after a period of one year.

Also, the provision of Article 186/1 provides that the spouse cannot request alimony in the appeal 
against the judgment with which the marriage was terminated, therefore, if the appeal contains 
such a claim, the court of second instance will not decide on that claim, but, eventually, if it does 
not abrogate the divorce judgment, it will inform the appellant that he/she can file this claim in a 
special procedure, according to Article 186/2.

In determining the need for maintenance of the person seeking alimony, the court will take into 
account his/her financial situation, ability to work, ability to be employed, health status, as well as 
other circumstances on which the assessment of his/her needs depends. In determining the 
possibilities of the person who is obliged to provide alimony, the court will take into account all 
his/her income and real possibilities to earn income, as well as his/her needs and legal 
obligations for alimony to other persons (Article 194 LF). Here, the legislator takes into account 
the alimony for children, which has priority in relation to all other obligations for alimony. The 
same is the position of the Supreme Court of RMV, according to which, the circumstance where the 
divorced spouse is the owner of an immovable property, with the sale of which he/she could 
provide means of subsistence, does not affect the right of alimony of the ex-spouse because only 
the means that are realized from the current use of the property are considered as means of 
subsistence.

The assessment of a person's need for alimony moves within the monetary expenditure 
frameworks which that person must perform in order to meet his/her minimum needs for food, 
clothing, housing, medication, and other vital needs (Article 194, paragraph 1 of LF) “In determining 
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the need for maintenance of the person, the court will take into account his/her property status, ability 
to work, ability to be employed, health status, as well as other circumstances on which the 
assessment of his/her needs depends.” In the case of child custody, the court acts in accordance 
with Article 194 paragraph 2 of LF, "When custody is determined for children, the court will take 
into account the age of the child, as well as the needs for his/her education." Whereas Article 194, 
paragraph 3 of the LF stipulates that “In determining the possibilities of the person who is obliged to 
provide maintenance, the court will take into account all his/her income and real opportunities to earn 
income, as well as his/her personal needs and legal obligations on the basis of maintenance of other 
persons." Only after this has been determined can the court proceed further, i.e. determine 
whether the person from whom alimony is claimed can allocate such monetary value as alimony 
to the person claiming it.

Further, the court will determine the possibilities of the person who is obliged to provide alimony. 
The spouse from whom the alimony is claimed should be able to provide alimony, which means 
that he/she should not do so to the detriment of his/her own existence, as happens, for instance, 
with the parent who is obliged to maintain and care for his/her minor child even to the detriment of 
his/her own existence. The court cannot only determine the registered income of that person, but 
the LF gives the opportunity to examine the real possibilities to earn income, which depend on the 
profession of that person, the environment he/she lives in, and whether he/she can, from time to 
time, earn other income through work, etc. For example, a house painter or plumber in a big city 
always has the opportunity for extra income. Once the court has determined the income and 
opportunities for additional income of the person who has the obligation to provide alimony, it 
must also determine the expenses that that person has for his/her own maintenance, which 
should of course be at a higher level than the necessary expenses for minimum maintenance, as 
that person earns those incomes through work. Finally, his/her property income should be taken 
into account. Alimony obligations against other persons will be taken as a deductible value.

The value of alimony can be determined by the court in a certain amount or as a percentage of the 
personal income generated, or from the income and profits generated from performing any other 
type of activity (Article 196). The payment of future monetary amounts for alimony will be 
determined by the court as a percentage of the salary or other income of the alimony provider 
which he/she will receive in the future, as well as the amount calculated according to the set 
percentage will be paid by him/her upon receipt of the salary or any other income.

Also, when determining alimony from the permanent income that is generated (salary, pension, 
etc.), the court must also determine the alimony in absolute amount in money for the period that 
has elapsed from the filing of the lawsuit until the issuance of the judgment, because if the 
alimony judgment is in percentage for the previous period, it will not be enforceable from that 
person's future income.

The appeal does not stop the execution of the judgment by which the alimony was decided (Article 
278 LF).

As a rule, alimony is set in instalments that are carried out as payment per month, because not 
only salaries, pensions and other permanent income, as a rule, are paid once a month, but also the 
payments carried out for the apartment, electricity , heating, utilities, etc. are calculated and made 
in monthly amounts.
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The Law provides that the person concerned may claim that the court increases, reduces or 
removes the previous alimony imposed by a final court decision, if the circumstances on the basis 
of which the decision was made have changed (Article 201 LF).

Revision is allowed in alimony disputes (Article 279 LF).

An innovation brought by the new Law on Execution of 2016 has to do with the execution order in 
case of periodic, occasional claims that are received for payment at certain time intervals, such as 
the case of alimony claims, where only one execution order is enough, based on which the bailiff 
will execute all the monthly claims for alimony after their receipt (Article 141, paragraph 2 of the 
LE). 

In the event that the parent who has the obligation to pay alimony to the child fails to do so, for 
more than three times in a row and without reason, the Centre for Social Work may take a decision, 
which restricts this parent the right to maintain personal relations and direct contacts with the 
child, until the fulfilment of obligations to the child (Article 87, paragraph 2 of the LF).

Failure to pay alimony is also a criminal offense, according to Article 202 of the Criminal Code. 
Thus, a person who does not pay the maintenance obligation determined on the basis of a court 
decision constituting an executive title, will be punished with a fine or with imprisonment of up to 
one year. However, the court may issue a conditional decision, according to which the perpetrator 
is ordered to pay all obligations due and in the future to pay alimony regularly. In this context, the 
Bitola Court of Appeals overturned the Decision of the Basic Court of Prilep (Decision No. 289/06, 
dated 23.11.2006) and ruled that in case the father fails to pay the alimony determined by a court 
decision for two minor children, two criminal offenses of “non-payment of maintenance 
obligation” were not committed, but only one. (Decision of the Bitola Court of Appeal, No. 40/2007, 
dated 31.01.2007).

3. ANALYSIS OF CASE LAW

3.1 Apportioning of joint property

Decision of the Basic Civil Court of Skopje, dated 03.06.2020

In her statement of claim, the claimant requested the apportioning of the property acquired during 
marriage and the recognition of ownership over half the ideal part of this property. The claimant 
and the defendant were married for a period of 8 years, during which they acquired numerous 
assets. Thus, the spouses bought an apartment with a surface area of   34 m2, registered in the 
name of the defendant, for the purchase of which they got a housing loan in the amount of EUR 
37,900; a vehicle of Ford Focus type; as well as other movable assets. The spouses also earned 
cash in the amount of MKD 880,000 (approximately EUR 14,270), an amount which, without the 
claimant's knowledge, was deposited in the bank by the defendant in the name of the spouses' 
minor son, and later the defendant, again without the claimant's knowledge, transferred it to his 
account at the moment when she had left the family home together with her two minor children. 
Meanwhile, through the counterclaim, the defendant has proved that during the marriage, he got 
a loan from the bank in the amount of EUR 10,000 to cover the increasing expenses and 
necessities of the family and requested that the claimant be recognized as a joint debtor in the 
return of half this amount. During the marriage, both spouses were employed and regularly paid 
the instalments of the housing loan, which amounted to EUR 20,815.
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The court accepted the statement of claim of the claimant and recognized her the right of 
ownership over half the apartment, forcing the defendant to return to her half of the amount paid 
for the apartment (i.e. half of the value of EUR 20,815), while it partially accepted the claim for 
payment of legal interest for this amount. Also, the court recognized the claimant as owner of half 
the amount of MKD 880,000 (about EUR 14,270) earned during the marriage and forced the 
defendant to pay her half the amount, while it partially accepted the payment of legal interest for 
this amount. The court also accepted the counterclaim of the defendant, recognizing the 
counterclaimant as a solidary debtor for the return of half the amount paid in instalments by the 
defendant counter-claimant for the repayment of the loan with a total value of EUR 10,000, which 
was taken to meet the needs of the family. On the other hand, the claimant withdrew the lawsuit 
for recognition of ownership over half the ideal shares over the vehicle and other movable assets, 
since the parties agreed, after filing the lawsuit, on the apportioning of this property. 

Decision of the Basic Civil Court of Skopje, dated 11.12.2019

Through the statement of claim, the claimant requested to be recognized as the owner over half 
the amount earned during the period of cohabitation and marriage, which is a joint property 
acquired during cohabitation or marriage. It was established that the parties lived together for 
about 6 months in the home of the defendant's parents and then entered into marriage, which 
lasted about 2 years.

The marriage was dissolved by agreement of the couple. During the time they lived together, they 
shared the living expenses with the defendant's parents, while they were fed at the defendant's 
parents. At the beginning of the cohabitation, since the parties had agreed to create joint savings, 
the claimant had transferred to the defendant's account an amount of MKD 300,000 (about EUR 
4,864), of which MKD 250,000 (about EUR 4,053) were donated by claimant's late mother before 
she passed away. From the beginning of the cohabitation until the divorce, the parties saved the 
amount of MKD 220,159 (about EUR 3,659) deposited in a bank account. During the cohabitation 
the defendant earned an amount of MKD 100,000 (about EUR 1,621) from an insurance company 
for the damage incurred in a car accident; these funds are his special property and were deposited 
in the same bank account. So, if they are deducted from the total amount of MKD 220,159 (about 
EUR 3,570), it turns out that the funds saved together amount to MKD 120,159 (about EUR 1,948). 
The parties also saved the amount of MKD 721,069 (about EUR 11,691) in another bank account. 
The defendant immediately after the divorce transferred from this account the amount of MKD 
320,000 (about EUR 5,189) to his account, whereby the remaining amount in the account is MKD 
401,069 (about EUR 6,503). 

Although the claimant disputed the existence of cohabitation, it was proved by witnesses that the 
parties had cohabited for about 6 months before the marriage. The claimant's statement of claim 
for recognition of ownership over half the amount of MKD 120,159 (about EUR 1,948) deposited in 
one bank account and recognition of ownership over half the amount of MKD 401,069 (about EUR 
6,503) in the other bank account was approved. The defendant was also obliged to pay interest on 
the legal delay. The claimant's claim to be recognized as the owner of the amount of MKD 100,000 
(about EUR 1,622) gained by the defendant as compensation for the damage incurred during a car 
accident was rejected as ungrounded because this amount is the defendant's separate property.
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Decision of the Basic Court Skopje II, dated 13.07.2018

The claimant in her statement of claim requested the recognition of ownership right over the 
amount of EUR 3,669, which is half the amount earned in the marriage as a marriage gift and the 
return of an amount of EUR 2,800 which she invested to make improvements to the apartment 
where the parties lived together. The marriage between the parties lasted for about 1 year and a 
half until their divorce. After the wedding ceremony, EUR 18,000 were deposited in the 
defendant's account, which amount is calculated from the total amount of money that the 
claimant and the defendant earned together as tips from the guests present at their wedding. Out 
of this amount, at the moment when the claimant, the wife dissolved the marital union, i.e., when 
the cohabitation actually ended, the balance in the account of the defendant was EUR 7,338. The 
claimant claims half this amount which is EUR 3,669. Also, the claimant through her father 
invested the amount of EUR 2,800 to install a door to the apartment where she lived with the 
defendant. As the door is an integral part of the apartment and as such cannot be removed without 
damaging it, and was paid for by the claimant's father prior to the marriage, she requested a full 
refund of EUR 2,800. The respondent rejected the claim, arguing that there is no evidence to prove 
that the amount in the bank account was created from the marriage gifts and that the amount 
collected from the gifts was spent for the common needs of the couple during the marriage, for 
couple's honeymoon vacation, etc. Also, the return of the amount of EUR 2,800 was opposed, 
arguing that the apartment in which they lived is owned by the defendant's mother and he has no 
passive legitimacy for this part of the claim. It was established that the door was ordered and paid 
for by the claimant's father prior to the conclusion of the marriage. The order was made to his 
parish (so he's godfather of the claimant's father) and the invoice was issued and paid 2 years after 
the door was installed. After establishing the factual situation, the court decided to partially 
approve the claim, obliging the defendant to reimburse the claimant in the amount of EUR 3,669, 
i.e. half the ideal part of the amount earned during the marriage as a marriage gift, while the 
request for refund of the amount of MKD 2,800 (about EUR 45) was rejected as ungrounded due 
to the fact that the claimant did not have active legitimacy for this part of the claim. 

Decision of the Basic Court Skopje II, dated 20.11.2015

In her statement of claim, the claimant requested recognition of ownership over ½ of the SEAT 
Leon vehicle acquired during the marriage and over other movable items. The case was returned 
for retrial and completion of the factual situation by the higher-instance court. The parties were 
married for about 8 years. During the marriage, a SEAT Leon vehicle was purchased, which was 
registered in the relevant administrative body as being owned by the claimant. The vehicle was 
purchased on loan, against the jointly secured value of MKD 300,000 (about EUR 4,864). After the 
claimant left, the respondent continued to pay the instalments for the vehicle until he alienated it 
without her knowledge towards an amount of EUR 7,000. This is because the change of job and 
the reduction of the salary made it impossible for him to continue paying the loan instalments for 
the remaining amount. After completing and verifying the factual situation, the court decided to 
accept the claim and oblige the respondent to pay the claimant EUR 405  remaining from the sale 
price, and MKD 150,000 (EUR 2,432) in the name of joint participation in the purchase of the 
vehicle.
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3.2 Alimony

Decision of the Basic Civil Court of Skopje, dated 06/27/2019

Through her statement of claim, a minor claimant, represented by her mother as the legal 
representative, requested the payment of alimony in the amount of MKD 3,000 (about EUR 49) 
per month, for the future, until the circumstances change. In the hearing this claim was reduced to 
the amount of MKD 2,000 (about EUR 32) on the grounds that the legal representative, the 
claimant's mother, did not know what work the respondent was doing and what his income was, 
because she had no contact with him. The legal representative of the minor claimant and the 
respondent are former spouses. During the divorce proceedings and the decision-making, which 
was brought with the consent of both parties, the claimant's mother was pregnant and the minor 
claimant was born 3 days after the divorce proceedings were completed. The respondent 
recognized the paternity of the minor claimant and was registered as her father in the birth 
registers of the city of Skopje.

Later on, by a decision of the Basic Court Skopje II, the minor was entrusted to her mother as 
regards growing up, education and support, i.e. the mother was given the custody. The minor is 8 
years old and since her birth the father has not contributed to the support and alimony of the 
minor at all. The mother of the minor lives with another person with whom she has a child aged 1 
year and 3 months, is unemployed and receives social assistance of MKD 6,800 (about EUR 110). 
As the court does not have concrete data on the respondent's income, salary or other benefits, it 
decided that the respondent should pay alimony to the minor claimant, his daughter, in the 
amount of MKD 2,000 (about EUR 32) per month.

Decision of the Basic Court Skopje II, dated 06.03.2018

Through her statement of claim, the claimant requested from the respondent, her mother, the 
payment of the amount of MKD 9,000 (about EUR 146) as alimony for an adult child. The claimant 
is the daughter of the respondent and her ex-husband, whose marriage was ended in 2017.

In the divorce proceedings, the court also decided on alimony for the claimant's brother, forcing 
the respondent to pay MKD 2,000 (about EUR 32) per month. After the divorce, the claimant lived 
with her father, who, even after she reached adulthood, continued to support her, since the 
claimant is a full-time student at the Faculty of Pedagogy.

In the preparatory session, the request for the payment of alimony in the amount of MKD 3,000 
(about EUR 49) was specified, since the obligation to support adult children belongs to both 
parents. The respondent did not attend the main hearing. It was established that the claimant, 20 
years old, lives with her father and two brothers in the apartment owned by him. The father is a 
regular carpenter, with a gross salary of MKD 15,065 (about EUR 244). The older brother is 
employed as an installer of construction elements with a net salary of MKD 12,000 (about EUR 
195). The respondent is unemployed and does not own property; she occasionally cleans houses 
and takes care of children, but at the moment she does not do these jobs either because she 
cannot find a job. She is registered with the Employment Agency as a jobseeker. The respondent 
lives in a room in her father's house, together with her brother's family.
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The court reasoned that both parents should contribute to the support and alimony of the adult 
child until the completion of the studies and since the claimant is older, there are also higher costs. 
But, on the other hand, the claimant lives in a family union with her father and brothers, and 2 of 
the family members are employed and realize a monthly income, so the claimant's request was 
partially accepted, forcing the respondent mother to pay alimony in the amount of MKD 1,500 
(about EUR 24) per month, for the future, until the circumstances change. The court considers that 
the amount that the respondent has to pay for the alimony of her two children, in the total amount 
of MKD 3,500 (about EUR 57) per month, is adequate for the current possibilities of the 
respondent and does not risk her subsistence.

Decision of the Basic Civil Court of Skopje, dated 07.09.2020

Through his statement of claim, the claimant filed for divorce due to the breakdown of relations 
between the spouses, thereby also requesting the determination of custody and alimony for the 2 
minor children of the spouses. The claimant agrees that child custody be given to the respondent, 
their mother, and agrees to pay MKD 3,500 (about EUR 57) alimony for each child. The 
respondent also agrees to the divorce, but demands that the claimant pay MKD 5,000 (about EUR 
81) alimony for each child. The respondent stated that the relations between the spouses are 
extremely tense, and that she is constantly under pressure and threats from the claimant that if 
she does not leave the apartment with the children, he will throw her out. As for the children, he 
does not contribute in any way to supporting them.

After examining all the evidence, the court established the factual situation as follows. The parties 
were married for 13 years and from this marriage they have two children aged 11 and 9 years. The 
relationship between them was disrupted to the extent that cohabitation was impossible due to 
the claimant's constant cheating. The parties did not live together for a long time. The respondent 
with the children lives in their own house while the claimant lives in a rented apartment. The 
respondent is employed in the Ministry of Internal Affairs as a police officer on duty and his salary 
together with allowances reaches MKD 36,690 (about EUR 595), while the claimant works in the 
Public Water and Sewerage Company, with a monthly salary of MKD 22,000 (about EUR 357) 
without allowances. The claimant got a loan of MKD 13,000 (about EUR 211) for renovating the 
house; the respondent also got a loan with a monthly instalment of MKD 9,600 (about EUR 156) 
for renovating the house. From the filing of the claim, the claimant does not contribute to the 
alimony of the children, who are fully supported by the respondent. The report of the Centre for 
Social Work shows that the team of experts is of the opinion that child custody should continue to 
be entrusted to the mother, while the father should continue to fulfil parental rights and 
obligations.

The court ruled that the conditions for divorce were met because during the court proceedings it 
was established that the marital relationship had been disrupted to the extent that cohabitation 
had become impossible. Regarding the custody of minor children, the court decided in the opinion 
of the CSW experts and the children were left for upbringing, education and partial support to 
their mother, while it was decided that the father pay alimony in the amount of MKD 4,000 (about 
EUR 65) for each child, for the future, until the circumstances change and continuously realize the 
parental rights and obligations. Contested between the parties was not the custody of the 
children, but the amount of alimony, which according to the court was decided taking into account 
the income of the claimant, but also his real opportunities to make a profit, and on the other hand, 
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the work and care of the respondent for the education and upbringing of the children was 
considered as a contribution. The fact that both parties received loans to renovate the house was 
not relevant to the court in determining alimony, as child support is a priority obligation before all 
other obligations.

4. ASSESSMENT OF THE COMPLIANCE OF JUDICIAL DECISIONS 
     WITH LEGAL PROVISIONS

4.1 Apportioning of joint property and financial maintenance - alimony

The very superficial regulation of the property regime of the spouses in the LOORR (only 15 
articles) shows that the legislator has not paid due attention to the in-depth treatment of this 
institute. Legal shortcomings, however, are complemented by rich case law, which provides case-
by-case solutions and creates a significant reference fund for other courts in the future. However, 
the case law is not unified in terms of apportioning of joint ownership of the spouses, and although 
apportioning in equal parts is a prevalent practice, there are cases where based on the 
confirmation of larger contribution of the husband, the court decided to give him up to 10 times 
more than the wife, despite her non-monetary contribution to household chores and raising 
children, for the reasons given above when addressing this part.

Problematic is the legal regulation of the extramarital union as well, which is extremely 
superficial and unsolved and causes many problems in practice. According to the FL, the 
extramarital union which lasts more than one year is equal to the marriage in terms of the 
apportioning of joint ownership and the mutual right to alimony. However, the legislative must 
also determine in the case of cohabitation that there can be no barriers to entering into an 
extramarital union, analogous to the barriers provided for entering into marriage. This would 
avoid the problems that arise in practice in cases where the extramarital union produces legal 
effects, even though one of the partners, or both together, are in a marriage that has not legally 
ended, which consequently creates major problems in proving the share of the extramarital 
partners from the joint ownership, when the marriage of one or both has not ended.

On the other hand, in court practice, cases of requests for child support after divorce are very 
frequent. Regarding the right to joint custody of children, it is necessary to implement in the 
legislation of the RNM the right to jointly exercise parental rights after divorce, a principle that is 
accepted in all modern legislation.

5. CONCLUSIONS AND RECOMMENDATIONS

v Given that there can be no single property regime, suitable for all persons entering into 
marriage and in conditions when both the regime of joint property and that of separate 
property of spouses have certain advantages and disadvantages, I consider that in addition 
to the legally binding regime (of joint and separate ownership) the legislator should also 
define contracted, subsidiary regimes, which could be agreed by the spouses under a 
marriage contract, according to the model of the legislations of other countries of the 
region and beyond.
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v Macedonian legislation, more specifically the LOORR, does not explicitly define which 
items are jointly owned and which are the separate property of the spouses. I consider that 
provisions are needed which will precisely define the items that are considered joint and 
separate property of the spouses, in order to avoid dilemmas or actions contrary to the 
intention of the legislator in this regard.

v It is necessary to amend Article 69, paragraph 2, of the LOORR according to which "Even if 
the right of ownership over joint real estate is registered only in the name of one spouse, it 
will be considered that the registration is done in the name of both". The practical 
application of this provision is contrary to the principle of trust in the public cadastral book. 
The data recorded in the public book for third parties have the power of absolute accuracy. 
For this reason and in the interest of legal certainty, the legislator should make mandatory 
the registration of both spouses as owners of immovable property that is jointly owned by 
them.

v It is necessary for the family home to be separated from other assets of joint ownership of 
the spouses and to enjoy special legal treatment and protection in the RNM, not only in 
application of the principle of the best interests of the child embodied in the Convention on 
the Rights of the Child, but also in the spirit of harmonization of domestic and European 
legislation. 

v Deficiencies are also noticed in the legal regulation of the support obligation, or alimony for 
the spouse in need and the children. Despite the great importance of this institute, the Law 
on Family does not contain a complete definition of the term "alimony", an aspect which 
needs to be improved and supplemented.

v Cases of alimony claims in court by ex-spouses in need are almost non-existent. Women 
are largely unaware of the right to support by their ex-husband, which is guaranteed by 
law, in case of inability to secure their own existence after divorce. It is recommended to 
have awareness campaigns in this regard.

v It would be good for the court, when determining the amount of alimony in percentage 
from the salary of the obliged person, to set the amount of alimony in a certain percentage, 
but also to set the minimum in an amount of money (in Denars). Determining the minimum 
amount of alimony makes it possible to carry out enforcement from the property of the 
obligated person. In this context, a legal regulation would be needed that with imperative 
norms would determine the minimum amount for child support in relation to the minimum 
wage in the country. For example, according to the Family Code of Bulgaria, this amount is 
¼ of the minimum wage (Article 142, paragraph 2, of the FC). 

v It is necessary to follow and implement models in the family legislation of European 
countries regarding the provision of child support. The common feature of all these models 
is that the parent is not released from the obligation to pay alimony, but to avoid late 
payments the alimony payment is made by an agency or state fund, which then receives 
the amount paid for alimony by the parent who had the obligation to pay it but did not pay it.
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v Although non-payment of alimony is a criminal offense, punishable by a fine or 
imprisonment for up to one year for the spouse who refuses to pay, this lack of 
responsibility is in practice punishable only by suspended sentences, while the burden of 
child custody remains an obligation of the other parent. In fact, there is no known case of a 
parent serving a custodial sentence for non-payment of alimony, which proves that our 
courts need to take the consequences of non-payment of alimony more seriously.se 
gjykatat tona duhet t'i marrin më seriozisht pasojat e mospagesës së alimentacionit. 
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VI. SERBIA

1. LEGAL FRAMEWORK ON APPORTIONING OF JOINT PROPERTY AND FINANCIAL 
MAINTENANCE

1.1 Apportioning of matrimonial property

Article 15 of the Constitution of the Republic of Serbia guarantees gender equality as a 
fundamental principle of human and minority rights: "The State shall guarantee the equality of 
women and men and develop equal opportunities policy.". Article 23 of the Constitution prohibits 
discrimination on any grounds, and gender is clearly listed as a personal property protected from 
discrimination. The right to marriage and equality of spouses is regulated by Article 62 of the 
Constitution:

Ÿ Everyone shall have the right to decide freely on entering or dissolving a marriage. 
Ÿ Marriage shall be entered into based on the free consent of man and woman before the 

state body. 
Ÿ Contracting, duration or dissolution of marriage shall be based on the equality of man and 

woman. 
Ÿ Marriage, marital and family relations shall be regulated by the law. 
Ÿ Extramarital community shall be equal with marriage, in accordance with the law. 

The constitutional principles governing this area, although at first glance established to 
guarantee the equality of women and men, married and unmarried partners, still do not pass 
smoothly into practical implementation. Thus, the provision governing the equality of the marital 
and extramarital community in accordance with the law is interpreted differently in practice, 
depending on the individual law to which it applies. Extramarital partners do not have the right of 
inheritance and numerous other property rights recognized.

When we talk about non-payment of support, the Criminal Code with the provisions of Article 195 
clearly defines what is considered this part. Thus, the basic form of the offense is defined: " 
Whoever fails to provide support for a person whom he is required by law to support, in the 
amount and manner established by the final court decision or final settlement before a court or 
other competent authority, shall be fined or punished with a fine or imprisonment of up to two 
years." It is important, therefore, that the obligation for maintenance be determined by the court or 
other competent body with a decision that has become enforceable. As far as the work itself is 
concerned, the problem here is not the definition of the offense, nor its implementation in practice, 
but the practical problem of non-payment of support for the beneficiary of support who does not 
fulfil this obligation due to economic impossibility.

Violation of family obligations is an action, the basic form of which is determined by the Criminal 
Code with the provisions of Article 196, as follows:

"Whoever violates family duties prescribed by law and thereby leaves a family member who is 
unable to care for himself in dire circumstances shall be punished with imprisonment of from 
three months to three years." This offense is not particularly represented in practice, and in 2019, 
only 16 criminal charges were filed for this offense, with only one conviction referring to minor 
children under the age of 14.¹⁰⁰

100 Ibid.
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Procedure for protection of rights before the court

Proceedings for the protection of rights take place before the civil court. Civil procedures are 
regulated by the Law on Civil Procedure¹⁰¹ as a general law, while the Law on Family provides 
special provisions regarding marital and family disputes.

The procedure regarding family relations is urgent if it refers to a child or a parent who exercises 
parental rights. In the proceedings concerning family relations, the claim is not served on the 
respondent in response. While this is the rule in support court cases, it does not apply to 
proceedings concerning the apportioning of joint property of spouses, which are addressed in 
regular court proceedings.

In family relations proceedings, the court may establish facts even when they are not disputable 
between the parties, and it may also independently investigate facts which neither party has 
presented. In the procedure related to family relations, the public is excluded. Review is always 
permitted in proceedings relating to family relations, unless otherwise provided by this law.

1.2 Alimony 

The Constitution specifically regulates the rights of the child in Article 64, while in Article 65, 
paragraph 1, it describes the child's right to custody: "Parents shall have the right and duty to 
support, provide upbringing and education to their children in which they shall be equal. ".

Article 66 of the Constitution is entitled: "Special protection of the family, mother, single parent 
and child" and stipulates:

"Families, mothers, single parents and any child in the Republic of Serbia shall enjoy special 
protection in the Republic of Serbia in accordance with the law." The right to property is regulated 
by Article 58 of the Constitution and guarantees the peaceful enjoyment of property and other 
property rights acquired under the law.

2. COURT PROCEEDINGS AND INTERPRETATION OF PROVISIONS
 ON THE APPORTIONING OF JOINT PROPERTY AND FINANCIAL MAINTENANCE

2.1 Apportioning of joint property

Law on Family¹⁰² in Serbia was adopted in 2005 and has since been amended twice, in 2011 and 
2015. The law regulates marriage and marital relations, extramarital community, child-parent 
relations, adoption, custody, alimony, support, family property relations, protection from 
domestic violence, procedures related to family relations and personal name.

Law on Family stipulates through the provisions of Article 3 s that " Marriage is the cohabitation of 
a man and a woman governed by law.”, while extramarital community according to the provisions 
of Article 4 of the Law on Family is defined as "is the sustained cohabitation of a man and a woman 
between whom there are no marriage impediments (cohabitees).".

101 Law on Civil Procedure ("Official Gazette of RS", No. 72/2011, 49/2013 - US Decision, 74/2013 - US 
Decision, 55/2014, 87/2018 and 18/2020)

102 Law on Family ("Official Gazette of RS", No. 18/2005, 72/2011 - other law and 6/2015)
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The property relations of the spouses are specially regulated by the Law on Family. The 
provisions on the property relations of the spouses apply accordingly to the circumstances for 
the extramarital partners. In addition to regulation by law, an amicable contractual regulation of 
reciprocal property relations (marriage contract) is also possible, which is somewhat less 
common in practice.

At this point, it is important to mention the Law on Foundations of Property Law Relations,¹⁰³ 
which regulates property rights and other property rights issues in general. In this regard, the Law 
on Family is presented as a lex specialis. The Law on Foundations of Property Relations regulates 
the joint property in article 18 where it is determined that: "In cases and under conditions 
determined by law, there may be a right to joint property. Joint property is the property of several 
persons in an inseparable item when their shares are determinable but not defined".

The Law on Family defines the property of the spouses in Article 29: (1) The property of spouses 
may be joint or separate. (2) Spouses may, under the conditions of this Act, regulate their property 
relations by a nuptial contract..” While the purchase of joint property is regulated by Article 171 of 
the Law on Family which stipulates: “(1) The property that the spouses have acquired through work 
during their cohabitation in marriage is their joint property. (2) Spouses may regulate their property 
relations in another way by a nuptial contract. .”

During marriage there is the regulation of separate and joint property. The property that the 
spouse acquired before the marriage is his special property as well. The property acquired by the 
spouse during the marriage with the division of the joint property, i.e. the property acquired 
through inheritance, gift or other legal action by which only the rights are acquired, constitutes 
his/her special property. If during the duration of the cohabitation there has been an increase in 
the value of one spouse's separate property, the other spouse is entitled to a monetary claim in 
proportion to his contribution. In practice, this will happen more often when a woman is 
unemployed and takes care of children, family and home.

The property acquired by the spouses through work during the duration of the marital community 
represents their joint property, provided that it is possible to determine the property relations 
differently from the nuptial contract. Joint property includes intellectual property as well as 
property acquired through games of chance, unless the spouse who realizes the profit proves 
that he has invested special property in the game.

The joint property is administered and disposed of jointly and separately by the spouses. It is 
considered that the spouse always undertakes regular managerial activities with the consent of 
the other spouse. The spouse cannot dispose of his/her share in the joint property nor can he 
encumber it with lawful business among the living. If, after the end of the joint life in marriage, the 
value of the joint property has increased, each spouse has the right to a claim in money, i.e. the 
right to a share in the value increased in proportion to their contribution.

The apportioning of joint property represents the determination of the joint ownership or part of 
the joint trust of each spouse in the joint property. Spouses become co-owners by sharing the 
joint property. The apportioning of joint property can be done during the marriage and after its 

103 Law on Property Relations ("Official Gazette of the SFRY", Nos. 6/80 and 36/90, "Official Gazette of the 
FRY", No. 29/96 and "Official Gazette of the RS", No. 115 / 2005 - Dr. Law)
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dissolution (Article 178 of the Law on Family). Regarding the apportioning of joint property, a legal 
presumption has been established that the spouses have apportioned the joint property if both 
spouses are registered in the public register of real estate rights as co-owners of certain shares. It 
is considered that the registration was done in the name of both spouses and when it was done in 
the name of only one of them, unless after the registration a written agreement was concluded 
between the spouses for the apportioning of the joint property or the marriage contract, or the 
court decided the rights of the spouses.

According to the Law on Immovable Property Cadastre Registration Procedure¹⁰⁴ the joint 
property on the basis of profit during the marriage is registered in the cadastre in the whole 
immovable property or in a part of the co-ownership in the immovable property, in case of 
existence of the marriage at the time of registration, and based on the data for the facts included in 
the document that the taxpayer submits to the body responsible for state supervision and the 
cadastre for the purpose of registration in the cadastre. 

This is a novelty in the Serbian legal system, which is in favour of the weaker side in marital 
relations, as the existence of marriage can no longer be ignored as a fact when registering in the 
real estate cadastre. The notary includes this fact in the document certifying the agreement for 
the purchase of real estate.

The division of matrimonial property can be done by agreement in the form of a notarial document 
in court as well. Article 179 of the Law on Family stipulates that: (1) The spouses may enter into an 
agreement for the division of joint property (agreed division). 2) The agreement for the division of joint 
property of the spouses is concluded in the form of a notarized document. Judicial division applies if 
the spouses cannot reach an agreement (Article 180 of the Law on Family). The law presupposes 
that the spouses' shares in the joint property are equal, but this presumption is contradictory to 
the fact that if one party claims to have a larger share in the joint property, it also bears the burden 
of proving this fact. The right to share the joint property have: the spouses, the heirs of the 
deceased spouse and the beneficiaries of the spouse from whose claims could not be settled by 
their separate property.

The law recognizes a special regime for sharing items for the personal use of one of the spouses. 
This is defined by Article 182 of the Law on Family as follows; (1) Things for personal use of one 
spouse are part of that spouse's exclusive property and are not to be calculated in his/her share, 
provided their value is not disproportionately large in comparison to the value of joint property and 
the other spouse's things for personal use. (2) If the value of things referred to in paragraph 1 of this 
Article is disproportionately large, they are part of that spouse's exclusive property and are to be 
calculated as part of his/her share. . Items for personal use of one spouse belong to him in exclusive 
ownership without including his share, if their value is not disproportionately greater in relation to 
the value of the joint property and the value of things for personal use of the other spouse. If the 
value of these things is disproportionately greater, it is included in that spouse's share.
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The items intended for the child belong exclusively to the spouse who exercises parental rights 
without being included in his share (Article 183 of the Law on Family). If the parents exercise the 
parental right jointly, they have the right of joint ownership over the things intended for the child. 
Items for the performance of a trade or profession of one spouse belong to him in exclusive 
ownership, including his share.

In the case of liability for obligations, the spouse who acquired them with his separate property, as 
well as his share in the joint property, is liable for his obligations taken before or after the 
marriage. The spouses are jointly and severally liable for their obligations assumed to meet the 
needs of cohabitation in marriage, as well as for the obligations legally charged by both spouses. 
A spouse who has settled a joint obligation from his/her separate property is entitled to 
compensation from the other spouse in proportion to his/her share in the joint property.

Serbia's Law on Family also recognizes the right to housing (habitation). According to Article 194, 
paragraph 1, " The child and the parent exercising parental rights have the right to resiMKDce in the 
apartment owned by the child's other parent if the child and the parent exercising parental rights do 
not have property rights to an unoccupied apartment. ". The right to housing lasts until the child 
reaches maturity (paragraph 2 of Article 194). This right will not be granted to the child and the 
parent if accepting their claim for the right to housing would be an obvious injustice to the other 
parent (paragraph 3 of Article 194).

2.2 Alimony

The legal framework for determining the alimony obligation and its purpose is defined in Articles 
160-164 of the Law on Family.

According to the wording of the Law on Family, support is a right and duty of family members that 
is expressly defined by law. The law recognizes child custody as an obligation of the parents, i.e. 
the right of the child, the support of the spouse and the support of other family members. It is not 
possible to waive this right, that is, only the waiver is without legal effect. The law stipulates that 
spouses are obliged to support each other.

With regard to child custody, custody is part of a wider range of rights and obligations of the 
child's parents to care for the child, which includes: custody, education, upbringing and 
management and management of property of the child. Parents have the right and duty to 
support the child in the conditions prescribed by law.

The support of the spouse and the extramarital partner is defined as a legal obligation provided 
that the spouse or the extramarital partner does not have sufficient means of subsistence, is 
unable to work or is unemployed. The mother of the child who does not have sufficient means of 
support from the father of the child during the period three months before birth and one year after 
birth also has the right to be supported. A spouse has no right to support if accepting his or her 
claim to alimony would be an obvious injustice to the other spouse.

There is a support obligation for the minor child and the adult child, but under different conditions. 
A minor child has the right to be supported in any case, without additional legal conditions. In 
addition to the parents, a minor child has the right to be held by other blood relatives in the direct 
line of birth if the parents are not alive or do not have sufficient means of support. The adult child 
has the right to be supported if he is unable to work, as long as such condition lasts. An adult child 
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has the right to be supported even if he/she is in regular school, up to the age of 26. They have this 
right in relation to their parents as well as other relatives in the straight line of birth 
(grandparents). However, an adult child has no right to custody if accepting his/her request for 
alimony would be an obvious injustice to parents or other blood relatives. The question of what is 
an obvious injustice is not defined by law and is assessed in each individual case depending on the 
circumstances, needs and income of the child, parents and blood relatives.

The law also recognizes parental support, sibling support, adoptive parent support, and father-in-
law/mother-in-law support.

Support is determined according to the needs of the beneficiary and the support possibilities of 
the supporter, taking into account the minimum amount of support (Article 160 of the Law on 
Family). The beneficiary's support needs depend on his age, health, education, property, income, 
as well as other important circumstances for determining support. The supporter's ability to 
support depends on his income, employment and earning opportunities, his wealth, his personal 
needs, the obligation to support other persons and other circumstances relevant to the 
determination of support. The minimum amount of support is the amount that is periodically 
determined by the ministry in charge of family protection as compensation for foster parents, i.e. 
for persons in foster care, in accordance with the law. In January 2021, this amount was RSD 
27,046.00,¹⁰⁵ which is equivalent to the amount of EUR 229. However, it is not uncommon in 
practice for this amount to be set below the minimum required due to a high unemployment rate, 
undeclared work or even a false declaration of income by the dependent parent. The amount that 
can be seen most often in trials regarding the right of support is the amount of around RSD 10,000 
(less than EUR 100).

Support, as a rule, is determined in cash, but can also be determined in another way, if the 
beneficiary and the supporter agree on this (Article 161 of the Law on Family). The beneficiary of 
the support may, at his/her choice, request that the amount of support be set at a fixed amount of 
money or at a certain percentage in relation to the supporter's salary. If the amount of support is 
defined as the percentage of the holder's regular monthly cash income, the amount of support 
may not be less than 15% or more than 50% of the regular monthly income of the supporter 
minus taxes and compulsory social security contributions. If the beneficiary is a child, the support 
amount must allow at least such a standard of living for the child as enjoyed by the custodial 
parent. Support may last for a fixed or indefinite period of time, while the amount of support may 
be reduced or increased if the circumstances under which the previous decision was taken 
change.

The law also regulates the order of persons for support. Thus, the child will always have an 
advantage over other beneficiaries of custody and the spouse realizes the right of support mainly 
by the other spouse.

The duration of support is determined by Article 163 of the Law on Family. Support ceases upon 
death or the time for which support is determined. It may also cease when the support beneficiary 
acquires sufficient means of subsistence, unless the support beneficiary is a minor and the holder 
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loses the opportunity to provide support or the support insurance becomes manifestly unfair to 
him/her unless the support beneficiary is a minor. The support of the spouse also ends when the 
beneficiary enters into a new marriage or extramarital community. A spouse whose right of 
support has once ceased can no longer exercise the right of support by the same spouse.

Procedure for protection of rights before the court

The request for support of the spouse can be filed under the divorce lawsuit or as a separate 
request, while the support of the child is always decided by a decision on divorce. If the spouses 
have entered into an agreement on divorce, this agreement must contain an agreement on the 
exercise of parental rights and the apportioning of joint property.

The support procedure starts from a court process. A claim for support may be filed by a person 
who is a beneficiary of alimony under Law on Family. A child custody lawsuit can also be initiated 
by a custodial body, i.e. from the Centre for Social Work.

Litigation for the support of a spouse can be initiated during the marriage, i.e. during the 
cohabitation of extramarital partners. A lawsuit for support of the spouse can be initiated no later 
than the end of the main hearing in the marital dispute. Exceptionally, an ex-spouse who, for 
justified reasons, did not file a lawsuit for support in a marital dispute may file it no later than one 
year from the date of termination of the marriage. The same applies to lawsuits for supporting an 
extramarital partner.

The procedure in the support dispute is particularly urgent. The first hearing is scheduled to take 
place within eight days of receiving the lawsuit in court. The second instance court o is obliged to 
make a decision within 15 days of receipt of the appeal. This obligation of the court, although 
defined by law, is rarely implemented in practice, because the courts in Serbia are not able to meet 
these deadlines.

In a support dispute, the court may deviate from the principle of disposition and is not bound by 
the limits of the lawsuit. The court is obliged to immediately submit the judgment on custody to 
the custodial authority in whose territory the beneficiary of custody has a permanent or 
temporary residence.

3. ANALYSIS OF CASE LAW

3.1 Apportioning of joint property

Lawsuit for divorce, child support and apportioning of matrimonial property¹⁰⁶

In a divorce proceeding, the claimant requested that the marriage between her and the 
respondent be dissolved, that their minor child be entrusted to the mother to exercise parental 
rights independently, waiving the father's obligation to support the child and requesting that the 
court determine that the claimant is a co-owner of half the ideal part of the shared apartment. The 
claimant also requested a measure of protection from domestic violence in the proceedings, but 
this request was withdrawn during the proceedings to expedite the divorce proceedings. The 
procedure lasted from October 2017 to November 2019.
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The claimant and the defendant were married from 2009 to 2017. From this marriage, they have a 
minor daughter and an apartment that was purchased during the marriage as joint property. The 
court accepted the claimant's claim, determined the exercise of parental rights and the alimony 
amount. Although the claimant claimed a monthly sum of RSD 15,000.00 (approximately EUR 
127) for child support, the court set this amount at RSD 12,500.00 (about EUR 106). The court 
estimated the child's needs, which the mother set at RSD 25,000.00 (about EUR 212), but also 
assessed them independently, taking into account: the child's clothing and footwear needs, the 
private math classes the child attends, private English lessons, food needs, cosmetics, textbooks, 
insurance, supplements and extracurricular activities. The court also assessed the fact that the 
mother lives with the child in a rented apartment, the amount of rent and the amount of general 
expenses for the apartment, as well as the total income of the mother. The court assessed the 
same circumstances on the part of the father. The amount of support was determined on the basis 
of the father's standard of living, as a provider of assistance, and it estimated that with a certain 
amount of support and contribution of the mother, the needs of the child will be met. The court also 
ruled that the mother's claim was too high with the facts thus established. 

What makes this case particularly interesting is the fact that the court rejected the mother's 
request to declare her share of the apartment co-ownership as inadmissible. The court reasoned 
its decision as follows:

"The court dismissed the claimant's lawsuit, given that the procedure in this legal case was 
initiated by a court process, and that the Law on Family of the Republic of Serbia provides for the 
possibility for the court to decide on the division of joint property of spouses only when the 
divorce procedure is initiated within the meaning of Article 40, paragraph 2 of the Law on Family. 
Since in the specific case the parties did not reach an agreement on the case in question, the court 
decided as in paragraph six of the operative part of the judgment. The issue of apportioning of joint 
property of a litigant can be resolved in a separate court procedure".

This view of the court - that in divorce proceedings the joint property can be divided only if an 
agreement has been reached is correct and in accordance with the law, as otherwise this 
procedure, which is of an urgent nature, would take unreasonable time and this would mainly 
jeopardize the interests of the minor child. However, what is problematic and might consist a topic 
to be addressed by the legislature should address is instructing the claimant to conduct a new 
litigation and exposing the additional costs of litigation, especially in situations where the facts 
are relatively simple and when there is a dispute that the joint apartment of the litigants was 
purchased on loan during the marriage. We believe that exceptionally, in simpler cases of 
matrimonial property, the court should also discuss them when initiating proceedings from 
litigation, as this would save the parties to the proceedings a lot of time and cost in conducting a 
separate litigation.

The share of the wife in the marital inheritance and the acquisition of equal shares¹⁰⁷

In this case, which started with a civil proceeding in June 2012, after the divorce, the claimant 
asked the respondent to determine his share in the matrimonial property, which consisted of five 
immovable properties and numerous movable items, including items with greater value (gold, 
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jewellery, car, etc.). The first instance proceedings took place before the High Court in Novi Pazar. 
The procedure ended before the High Court of Cassation with the decision for review from August 
2016 and lasted for four years and two months. The specificity of this case is reflected in the fact 
that the respondent earned a large income as a Muslim cleric who provided services at home. The 
claimant, his wife, was not employed, but throughout the marriage she took care of the children, 
the house, assisted the respondent in carrying out his work, received guests, provided 
accommodation, took care of the children and maintained hygiene, both in the premises of the 
family residence building and the premises in which the respondent worked.

In the first instance proceedings, the High Court in Novi Pazar approved the expertise of an 
economic expert, who, based on the factual findings, determined that the claimant had a 12% 
share in the common property, using a completely incorrect calculation methodology. Namely, 
the expert calculated the claimant's share by determining the amount of the claimant's potential 
salary as an unskilled worker.¹⁰⁸ The first instance court instance approved the finding of this 
expert and ruled that the claimant had an ideal share of 12% in the joint property.

In the appellate procedure, the Court of Appeals in Kragujevac did not approve this methodology 
of expertise concerning the claimant's share and determined her share in the amount of 1/3 of the 
ideal parts.

Against this decision of the Court of Appeals, the respondent filed an appeal with the Supreme 
Court of Cassation, and the Supreme Court of Cassation rejected the appeal and upheld the 
decision of the Court of Appeals in Kragujevac, stating that this methodology of expertise of the 
claimant as an unskilled worker was inadmissible, given that her work at home was much more 
comprehensive and could not be equated with the work of an unskilled worker.

In addition to the completely unacceptable methodology of expertise of the claimant, which was 
correctly qualified and rejected by the second instance and the review court, this case includes 
another very important fact. Since only the respondent appealed the decision of the second 
instance court, the Supreme Court of Cassation, according to the provisions of the internal 
procedural law, had no right to go beyond the scope of the request for review and determine the 
other share of the claimant from what it has determined by the Court of Appeals, however in the 
reasoning of the judgment a kind of paradox is clearly expressed and therefore the decision will be 
cited as follows:

“Given that the parties did not settle their property relations with a nuptial contract and that they 
acquired the disputed immovable property during the marital community, the parties contributed 
equally and  the respondent did not prove that his share in the joint property is higher than the 
other spouse, the second instance court accurately determined the claimant's right to 1/3 of the 
ideal share, acting within the specified claim, because the legal presumption of equal parts of the 
spouses had not been overturned in the proceedings, so the unjustified review shows incorrect 
application of the substantive law. It is unfounded to show in the audit the high income of the 
respondent during the marriage and the content of the expert report. Income is just one of the 
criteria for determining the share in the property acquired jointly during the marriage. In this case, 

108 An unskilled worker is a worker who has only completed primary school and gets the lowest possible 
salary
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the claimant's contribution to the purchase of the joint property was properly assessed, 
expressed in caring for the family and children and providing the respondent with conditions for 
earning income, because the claimant's work was not limited to family affairs, but also services 
related to the needs of the respondent, for religious matters and from which the respondent 
earned money. The claimant's work cannot be compared to the work of an unskilled worker, 
because it was more comprehensive, as a result of which the methodology of the expertise 
performed is not acceptable as a basis for adjudication in this trial."

Therefore, the Supreme Court of Cassation, in explaining its decision, acknowledges that the 
claimant's ex-husband did not break the legal presumption of equal shares of the spouses in the 
property, but in the end the Claimant was given only 1/3 of the ideal share. It is clear that the 
Supreme Court of Cassation cannot reverse the judgment of the appellate court in favour of the 
claimant if she does not file a revision, but this explanation more clearly describes the position of 
women in this court proceeding. Although by law and by her commitment, half of the joint 
property belongs to her family, the Court of Appeal did not hear about the matter and ruled to the 
detriment of the claimant.

Determination of joint and separate assets¹⁰⁹

Although the provisions of the Family Law are clear regarding the division of joint property of the 
spouses, it is not always easy to determine what constitutes joint property and what the separate 
property of one of the spouses is. This procedure, which took place before the Basic Court in Novi 
Pazar, tells us about this. The claimant and the respondent first lived in an extramarital 
community, and then in an uninterrupted marriage in the period from 1991 to 1999. During the 
marriage, they acquired several immovable properties that were the object of the claimant's claim 
to determine her share in common property. After conducting a procedure that lasted five years, 
the court found that the claimant owned 11% of the ideal share in the real estate in question.

During the marriage, the respondent entered into a contract for the sale of real estate that was the 
subject of the dispute. The respondent received part of the money from his family, and he took out 
a loan for the rest of the money.

The court particularly assessed the nature of the monetary benefit made to the respondent by the 
family and found during the proceedings that funds for the purchase of real estate were provided 
mainly by the respondent's family on behalf of his share of the property that would belong to him 
from his ancestors. The remaining 22% of the purchase price was secured by a loan taken by the 
respondent. Thus, the court found that the joint property of the spouses consists of a share of 22% 
in the purchase price of the immovable property, and the rest of the funds from which the 
immovable property is taken represent the special property of the spouses realized without 
heavy burden. Based on the established factual situation, the court assessed that the defendant's 
wife, here the claimant, has a share of 11% in the declaration of non-corruption. Although the court 
found that the claimant's contribution was equal to the respondent's contribution, because during 
the proceedings the presumption of equal shares was not reversed, in the specific case it was 
debatable what constituted joint property.
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From the judgment of the Supreme Court of Cassation: "In view of the facts established in this way, 
the first instance court concluded that the claimant's contribution to the purchase of the property 
was equal to the respondent's." However, since most of the money provided for the purchase of 
real estate came from the other side, i.e. represents the special property of the respondent and 
that EUR 14,000 were secured through a loan taken by the respondent while he was married to 
the claimant, and this amount represents 22% in relation to the immovable property paid, the first 
instance court finds that the claimant and the respondent in the conditions set out in Article 171 
paragraph 1 of the Law on Family participated equally in the purchase of joint property, so he 
approved the real estate claim and gave the claimant 11% of the disputed immovable property. At 
the same time, the first instance court also upheld the fact that the claimant did not contribute to 
the purchase of the property by working in a joint venture, but her contribution is evident in the 
family work and the upbringing of the children. Given that the rest of the money was provided by 
the respondent's family in the name of his inheritance which would belong to him in the family 
property, it represents his separate property in accordance with Article 168 of the Law on Family, 
therefore, the claim is rejected as ungrounded."

In the present case, the court provided clear, understandable and non-contradictory reasons for 
approving such decision. The court did not deviate from the presumption of equal shares of 
spouses, which is not debatable, but the debatable issue is what constitutes joint property and 
what constitutes separate property.

Therefore, when determining the share of the spouses in the joint property, it is always necessary 
to first determine what the joint property is, before continuing with the determination of the 
shares. The length of the proceedings can be challenged, given that it lasted for five years, and 
that the case itself was not so complex so as not to be finished earlier, in so far as the second 
instance and the High Court of Cassation upheld the decision of the first instance court.

3.2 Alimony 

“Illegal” work and obligation for alimony ¹¹⁰

In this case, in which the final decision was upheld by the Nis Court of Appeals in March 2019, the 
parties divorced by agreement in 2016. With the divorce agreement, they agreed that their minor 
son would be entrusted to the mother's care, and that the father would pay monthly support in the 
amount of RSD 20,000.00 (about EUR 170). The father of the child paid this obligation properly for 
one year, but in 2017 he terminated the work by an agreement with the employer and continued to 
work in such a way that it was not possible to determine his income. In 2017, the father filed a 
lawsuit against his minor son, seeking to change the maintenance obligation and reduce the 
amount of the obligation from RSD 20,000 (about EUR 170) to RSD 10,000 (about EUR 85), 
believing that circumstances had changed because he lost his job. The Nis Court of Appeals 
decided to reduce the obligation of alimony to RSD 15,000.00 (about EUR 127). The procedure 
lasted two years and two months.

The father claimed in court that he earns a monthly income of about RSD 30,000.00 (about EUR 
255), while the mother claimed that his income was significantly higher.
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The court first determined all the circumstances relevant to the amount of alimony and then 
compared them to the circumstances that existed at the time of the divorce settlement by 
agreement.

The needs of the child were determined on the basis of the testimony of the mother as the legal 
representative of the child and the court determined that the amount necessary was RSD 
25,000.00 (about EUR 212) per month. The court took into account the fact that the child had 
started school and he had extracurricular activities in the form of attending folklore and sports 
schools, for which it is necessary to pay a monthly membership fee.

With regard to the circumstances for the parents' income, the court found that the mother was 
unemployed at the time of the divorce and that she was earning only incidental income while at 
the time of the trial she was employed.

Assessing the claimant's claims, meaning the father, the payer of alimony, the court concluded: 
“The court also particularly assessed the circumstance that the claimant terminated the 
employment by mutual agreement, which voluntarily placed himself in a precarious position, 
because as responsible for fulfilling the alimony obligation, he knew that he had to have a 
permanent income to meet this obligation. Therefore, the circumstance called by the claimant, 
that he is no longer employed, cannot affect his possibilities as a custodian, because the claimant 
himself chose to terminate the employment relationship ".

However, the court assessed that circumstances had changed in relation to those existing at the 
time of the parents' divorce, i.e. the mother was now employed and earning money, which reduced 
the father's obligation to RSD 15,000.00 (about EUR 127).

From the reasoning of the decision, it can be seen that the court acted in accordance with the 
standards provided by the Law on Family. The court states the following: “This decision was taken 
upon determination of the real monthly needs of the minor respondent, considering his age, the 
needs according to that age, and the extracurricular activities the child is engaged in. The court 
finds that the amount of alimony to be paid by the claimant in the monthly amount of RSD 
15,000.00 (about EUR 127) in accordance with Article 162, paragraph 3, of the Law on Family, will 
enable the minor to enjoy at least as good a standard of living as that enjoyed by the claimant as 
his parent and custodian. This is mainly due to the fact that the court finds that, in addition to the 
fact that the claimant arbitrarily terminated his work, he is a healthy person and a professional 
driver, with knowledge of trade and cars, which allows him to generate additional income and 
higher income than actually shown during this procedure”.

Although in this trial, the court partially complied with the claimant's request and reduced his 
alimony obligation, the reasons for the judgment mentioned in the reasoning (namely the fact that 
the mother was currently employed) show examples of good practice because the court decided 
not to acknowledge the fact that the claimant was unemployed as important, since the Claimant 
tried to circumvent his alimony obligation upon termination of the employment contract. The 
problem in this case is the length of the procedure. Namely, the alimony obligation is determined 
by decision, and starts from the moment of filing the claim. In this case, the reduced obligation 
starts on 1 January 2017 and the final decision was approved on 21 March 2019. At the time of filing 
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the claim, the judgment was in force based on the agreement of the parents, according to which 
the obligation for alimony was higher and amounted to DIN 20,000.00 (about EUR 170). Since the 
claimant regularly paid the alimony obligation, after the final decision, the respondent was 
obliged to retroactively return what had been paid to her in excess of the amount given. Since the 
proceedings lasted over two years, this amount was not negligible for the minor respondent, 
meaning his mother as legal representative. It follows that there is a great deal of legal 
uncertainty about the parent caring for  the child, who will usually be the mother, from the 
moment the claim is filed to reduce the amount of alimony until the moment a final judgment is 
rendered. This legal uncertainty results in a large financial liability in the form of the return of 
what was received over the paid amount of alimony and is directly conditioned by the length of the 
litigation.

4. ASSESSMENT OF THE COMPLIANCE OF JUDICIAL DECISIONS
  WITH LEGAL PROVISIONS

4.1 Apportioning of joint property and financial maintenance - alimony

Under Serbian law, child support provisions are best and more consistently implemented. Most 
children (about 90% of cases) receive the support they need from their parents. What changes is 
the amount of support that is defined. The law provides for the possibility of determining the 
amount of maintenance (alimony) which is less than the minimum if the parents have no income 
(or almost no income) and there is no place to find additional work, where these two conditions 
must be met cumulatively. In these proceedings, the court first approaches the determination of 
the needs of the children, respecting the age of the child, all the expenses necessary for the 
upbringing of the child - school and extracurricular obligations, as well as the social activities of 
the children, and especially the special needs of the child in relation to his health. Then, the 
parents' income and their living circumstances are determined - if the parents have an income, 
how much income they earn and how much they are able to earn in relation to their ability to work, 
if they support several other family members, and what their standard of living is. From the 
situation thus determined, the court determines the amount of maintenance in which it is 
relatively free but conditioned by the minimum amount of maintenance provided. The court is 
obliged to explain, if it finds that there are conditions to determine the amount that is lower than 
the minimum set by law and regulations. The biggest problem in Serbia is the extremely low 
standard of living. The lawyers we spoke to during this study show a kind of paradox - it is almost 
impossible to determine what the financial needs of a child are from married parents, while 
divorce proceedings always determine the needs of the child, which means that the children of 
divorced parents are in a privileged position in relation to the obligations of parents to provide 
them with a proper standard of living.

In practice, it can be observed that the amount of compensation is often set below the legally set 
minimum due to various circumstances such as poor economic conditions of the support provider, 
starting a new family, unemployment or working outside the profession. The compulsory 
maintenance procedure is often inefficient, so if the custodian is not employed, if he works 
"illegally" without a contract and is not reported, is overburdened with debts or otherwise hides 
his property, the beneficiaries of alimony are in a very unfavourable position. Filing a criminal 
report for a misdemeanour is often not a solution, as this criminal offense is punishable by a fine or 
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imprisonment of up to two years. Thus, the bankrupt maintainer is placed in an additional 
unfavourable position to pay a fine or serve a prison sentence, which again puts the alimony 
beneficiary in an even more unfavourable position and reduces the probability of alimony.

Although described as particularly urgent, the procedure in a marital dispute can take much 
longer than provided by law, especially if, in addition to the alimony dispute, there is also a dispute 
over the exercise of parental rights. The extremely high flow of cases in the basic courts often 
prevents the court from acting within legal deadlines. An additional problem is the cost of the 
procedure. This problem has been somewhat alleviated with the adoption of the Law on Free 
Legal Aid, which enables the exercise of the right to a lawyer in the budget of a local self-
government unit, especially for economically endangered citizens and children in the exercise of 
their rights before the court and other administrative bodies.

In support procedures, the defined urgency of the procedure is not fully respected. This can also 
be seen from the case law consulted, where cases on determination of the alimony obligation 
lasted an average of two years. This also applies to the procedures for changing the decision on 
the amount of alimony, which puts the beneficiary of alimony in a particularly unfavourable 
position, as the amount of alimony is determined from the day the lawsuit is filed, so the legal 
uncertainty to which the beneficiaries are exposed is conditioned directly by the duration of the 
procedure. The alimony fee creates an obligation for the beneficiaries to return the amount 
received above the amount determined by the new decision which reduces the alimony 
obligation.

The procedure for the apportioning of joint property is not affected by the special urgency of the 
procedure, so it is carried out as a regular civil procedure which, depending on the complexity and 
other circumstances of the case, can last for many years. On average, it is difficult to complete 
such procedure before five years have elapsed from the filing of the lawsuit. The court in this 
procedure has two basic duties: the first is to determine what is included as joint property of the 
spouses, and the second is to determine the shares of the spouses in this property. The court 
starts from the legal presumption that the spouses are equal and that each party has a share of 
50%; however, this presumption is appealable and parties are allowed to prove the opposite, with 
the burden of proof pertaining to the party claiming to have a share of more than 50%.

The manner of property apportioning, after the court determines in civil proceedings the shares of 
the spouses, is determined in non-judicial proceedings. The apportioning can be real when it is 
possible to physically apportion things, or civil when the sale of things becomes due and the value 
received is apportioned according to the defined shares. These cases are further complicated by 
the practice of non-apportioning of the joint property of the spouses during their life; rather, such 
apportioning is done after the death of one of the spouses, when this issue is raised in the oath 
proceedings, which further prolongs the proceedings due to the complexity of the case and the 
facts that one party can no longer prove before the court what constitutes separate and what 
constitutes joint property.

The length of proceedings for the apportioning of joint property of the spouses is the most 
common obstacle for the parties trying to exercise their property rights, as the parties are often 
women whose subsistence is  endangered, and these procedures cause high costs. Since 
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property rights are exercised during the apportioning of property, it is unlikely that a woman is 
entitled to free legal aid in these cases as, from the point of view of the body that decides on the 
right to free legal aid, she owns property and the property threshold for exercising this right is too 
low. The lawyers we spoke to while conducting the research particularly emphasize that, despite 
the existence of a legal presumption of equal share, women often receive less than half of the 
ideal share. This is especially pronounced in rural areas, when the determination of the share in 
the marital inheritance is determined on the basis of the whole family community, because the 
spouses do not live alone, but more often with the husband's parents. In these cases, all members 
of the family community should be covered by the litigation and the share of each member in the 
property of the family community should be determined, which further prolongs the duration of 
such litigation and further complicates the process of evidence determining the ownership of 
each family member.

From the above, we can conclude that women's property rights during divorce are observed with 
special attention only when it comes to child custody and that for the needs of children the 
institutions in Serbia are relatively sensitized, while assessments concerning their economic 
needs and interests as participants in the creation of joint property fail to take into account their 
real participation in the contribution during the marital community.

5. CONCLUSIONS AND RECOMMENDATIONS 

v It is necessary that all institutions in Serbia, and in particular social protection and judicial 
institutions work systematically in empowering women to exercise their economic rights in 
divorce proceedings. This can only be achieved through a realistic look at the economic 
needs of women; therefore, it is very important to make a comprehensive analysis of case 
law for this purpose, which will include a statistical summary of the answer to the question 
on the issue of success, related with the level of property claims in divorce proceedings. 
Competent authorities: Ministry of Family Care, Ministry of Justice, Ministry of Labour, 
Employment, Veterans and Social Affairs, and the Coordination Body for Gender Equality.

v It is necessary for the courts in Serbia to continuously apply the provisions of Article 280 of 
the Law on Family, which prescribes a special urgency of alimony disputes proceedings. 
Competent authorities: High Judicial Council, the Supreme Court of Cassation, and all 
courts of general jurisdiction.

v Appropriate amendments to the Law on Family should exceptionally allow for simpler 
cases in which, if the court deems that no significantly delays will be caused in court 
proceedings, matrimonial property is discussed within divorce proceedings and when 
initiated by a litigation and not only within divorce agreements. Competent authorities: 
Ministry of Family Care, Ministry of Justice, Ministry of Labour, Employment, Veterans and 
Social Affairs, Government of the Republic of Serbia, Coordination Body for Gender 
Equality, National Assembly of the Republic of Serbia.
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v Appropriate amendments to the Law on Free Legal Aid should allow beneficiaries of free 
legal aid to be women who, in addition to protection from violence, also exercise economic 
rights in divorce proceedings, especially when the exercise of these rights in court would 
cause such costs to them and would endanger their subsistence. Competent authorities: 
Ministry of Justice and National Assembly of the Republic of Serbia.

v It is necessary to take systematic steps in organizing the work of the judiciary in Serbia, 
which would separate the procedures for apportioning of matrimonial property from other 
property disputes, given their importance to the economic position of women in society. 
Competent authorities: Ministry of Justice, High Judicial Council, and Supreme Court of 
Cassation.
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